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AIRLINE PASSENGER DISCRIMINATION* 


Frank E, QuinpRryf 


TRAFFIC PROBLEMS 


Traffic departments of airlines are continually confronted with 
questions which, although not always new to the business of trans- 
portation, are novel to air transportation, Among the many per- 
plexing questions are those which arise when a person applies for 
carriage, whom, for some reason or another, the carrier does not 
wish to accept as a passanger. 

The question has frequently arisen in other forms of trans- 
portation where applicants for passage have been intoxicated, in- 
sane, blind, invalids, immoral, aged, very young, or prisoners, etc. 
There has also been a great deal of difficulty, particularly in south- 
ern states, in accommodating colored persons, The problem has 
been complicated not only by social conditions but also by the “Jim 
Crow” statutes, requiring the separating of white and colored 
passengers, and by “Civil Rights” statutes of various states, 

There are no reported court decisions concerning airlines 
which bear upon the problem of passenger discrimination. Con- 
sequently, it is necessary to look to cases which have dealt with 
water-carriers, stage-coaches, railroads and motor-buses. But these 
cases should not be taken as absolute authority for applying the 
same rules to airlines. They must be considered as analogous only 
in view of the practical aspects of airline operation and the physical 
features of flight. 





*The writer gratefully acknowledges the invaluable assistance rendered 
by leading airline and bus company officials in all sections of the United 
States and Canada whose ideas and suggestions contained in replies to 
questions directed to them have been embodied herein. 

tMember of the Chicago Bar. District Manager, Braniff Airways, Inc. 
Formerly pilot, First Pursuit Group, Selfridge Field. First Lieutenant, 
Air Corps Reserve, U. S. A. 


[479] 











THE JOURNAL OF AIR LAW 


AIRLINES AS COMMON CARRIERS 


In the early stages of airline operation the notion prevailed— 
and still does to some extent—that airlines were private carriers.’ 
If they are private carriers, then this subject is not controversial, 
since a private carrier “can refuse, either for a bad reason or no 
reason at all, to transport individuals without incurring any liability 
for such refusal.”? But if a carrier, no matter how much it desires 
to be a private carrier, holds its services out in such a way as to 
invite the public generally to avail themselves thereof, it becomes 
a common carrier. Thus, “a common carrier of passengers is one 
who undertakes for hire to carry all persons indifferently, who may 
apply for passage, so long as there is room and there is no legal 
excuse for refusing.”® 

In deciding upon the liability of aircraft in accident cases, 
the courts have recently held those whose operations resembled 
the services of airlines to be common carriers to the extent that 
they owed the highest degree of care to passengers.* As yet few 





1. The tickets of some airlines specify that they are private carriers. 
John K. Edmunds, “Aircraft Passenger Ticket Contracts,” 1 JouRNAL OF 
Air Law 321, 322 (1930); E. A. Harriman, “Carriage of Passengers by 
Air,” 1 JourNaAL or Air Law 33, note pp. 36, 37; Howard Wikoff, “Uniform 
Rules for Air Passenger Liability,” 1 JournaL or Air Law 512 (1930). 
However, such a provision is probably ineffectual to relieve the airline of 
its duty as a common carrier. “Proposed Uniform Passenger Contract” 
Submitted by the American Air Transport Association, by the Committee 
on Uniform Ticket Contract and Standard Ticket Forms, 1 JouRNAL OF 
Arr Law 228, 229 (1930): “There is hardly a company that has submitted 
its ticket form to your committee that is not, in the opinion of a majority 
of the committee a common carrier and w ould be adjudicated such in any 
supreme court in the land”. £. A. Harriman, loc. cit. p. 49, doubts if ticket 
provision claiming company not to be a common carrier ‘would have any 
more effect than as evidence; John K. Edmunds, loc. cit. p. 323; Howard 
Wikoff, loc. cit. And it has been so held in Law v. Transcontinental Air 
Transport, (not officially reported) 1931 U. S. Av. R. 205 (U. S. Dist. 
Court, Eastern Dist. of Pa., June 11, 1931), Note, 3 Journat or Air Law 
131 (1932), Note, 3 Air L. Rev. 73 (1932). The reason is that a common 
carrier's duty to its passengers is not entirely contractual, but is imposed 
upon it by the public nature of its employment. Hannibal Railroad v. Swift, 
12 Wall. 262 (1870). 

2. Armistead M. Dobie, Bailments and Carriers, p. 519 (1914). 

3. Riggsby v. Tritton, 129 S. E. 493 (Va., 1925); Saltonstall v. Stock- 
ton, 21 Fed. Cas. No. 12, 271 (C. D. Md. 1838); McCoy v. Pacific Spruce 
Corp., 1 Fed. (2d) 853 (1924) ; Frick v. City of Gary, 135 N. E. 346 (Ind., 
1922); Bennett v. Dutton, 10 N. H. 481 (1839); N. & C. R. Co. v. Messino, 
1 Sneed (Tenn.) 220 (1853) ; McGregor v. Gill, 114 Tenn. 521, 86 S. W. 318, 
108 Am. St. Rep. 919; Gillingham v. Ohio River R. Co., 14 L. R. A. 798 (W. 
Va., 1891) ; Armistead M. Dobie, op. cit., Note 2, p. 518. 

4. Hagymasi v. Colonial Western Airways (not officially reported) 
2 JourNnat or Air Law 383 (1931); 1931 U. S. Av. R. 73, New Jersey Su- 
preme Court, Essex County, Aprii 10, 1931. At Law; Note, 2 Air L. Rev. 
402 (1931) ; Smith v. O’Donnell, 67 Cal. App. Dec. 838, 5 Pac. (2d) 690, 
(1931); Note, 3 JouRNAL oF Am Law 463 (1932; Note, 16 Minn. L. R. 
580 (1932), Dictum: “There can be no doubt under the general law of 
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cases have reached the higher courts where an airline has been 
held to owe the high degree of care required of a common carrier.* 
However, the cases referred to would seem to be authority that 
they are subject to this duty to passengers. 

Likewise, nearly all law review articles on the subject have 
concluded that airlines are common carriers from the point of 
view of negligence liability, or have assumed them to be such.° 
In an able discussion of the matter, Professor Zollmann remarks 
that “a service through the air which runs on schedule, for which 
tickets can be bought by a proper person who has the price and 
the inclination and which gets the occupants from one place to 
another is as much to be classed as a common carrier as is the 
passenger service maintained by railroads, street-cars, boats and 
motor-buses.””” 

In considering the question of whether airlines should be 
legally classed as common carriers, so as to forbid any discrimina- 
tion in accepting passengers, it is important to review the theory 
and history from which such duty of common carriers arose. 


EconoMic THEORY AND History oF COMMON CARRIERS 


The economic and social conditions which existed in medieval 
England represent the historical reason for some carriers being 
classed as common. The political theory of those times was that 





common carriers as we have found it, that those airlines which are engaged 
in the passenger service on regular schedules on definite routes fall within 
the classification. The industry itself should be desirous of assuring the 
public that those who accept their invitation to travel by air will be accorded 
that protection which may be afforded by the exercise of the utmost care 
and diligence for their safety.” 

5. Allison v. Standard Air Lines, Inc. (S. D. Cal.) ... Fed. (2d) ... 
1930; U. S. Av. R. 292 (1930) ; Note, 2 JourNAL or AIR Law 71-79 (1931) ; 
Notes, 2 Air L. Rev. 86 and 93 (1931) ; Law v. Transcontinental Air Trans- 
port, Inc. supra, Note. 1. 

6. Sam G. Bratton, “Let the Interstate Commerce Commission Regu- 
late Aeronautics”, 4 Public Utilities Fortnightly 779 (1929); John K. Ed- 
munds, loc. cit., Note 1; W. J. Davis, “State Regulation of Aircraft Com- 
mon Carriers”, 1 Air L. Rev. 47 (1930); Fred D. Fagg, Jr., and Abraham 
Fishman, “Certificates of Convenience for Air Transport,’ 3 JouRNAL OF 
Arr Law 226 (1932); Rowan A. Greer, “Civil Liability of an Aviator as 
Carrier of Goods and Passengers”, 1 JouRNAL oF AIR Law 241 (1930) ; 
E. A. Harriman, loc. cit., Note 1; Senator wre (N. M.) in Congressional 
Record, Jan. 28, 1930, p. 2587, quoted by E. Harriman in 1 JouRNAL oF 
Air Law 349 (1930) ; Howard C. Knotts, “Certificates of Convenience and 
Necessity for Aircraft Carriers”, 3 JOURNAL oF Arr Law 58 (1932) ; Arnold 
D. McNair, The Law of the ‘Air, pp. 126-7 (London, 1932) ; “Proposed 
Uniform Passenger Contract”, loc. cit., note 1; Myron W. Watkins, “Air 
Transport Rate-Making”, 3 Air | Rev. 127 (1932) ; Carl Zollmann, “Air- 
craft as Common Carriers”, 1 JourNAL oF Arr Law 190 (1930). 

7. Carl Zollmann, loc. cit., p. 196. 
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the people existed for the government. Certain privileged indi- 
viduals were granted large land areas in return for their support 
of the crown. The people in turn extended their efforts in sup- 
port of the immediate over-lord. In such a situation it was but 
natural that every man had his place; and a true balance was sought 
by no one being allowed to interfere with the employment of an- 
other. It was desired to benefit everyone fairly and reasonably.® 

In the towns, certain trades were entirely in the hands of 
guilds. In the country, the manorial estates were practically self- 
sustaining communities. In these, as in every community, whether 
large or small, there were certain businesses which were necessary 
in order that the community as a whole might function. For one 
thing, it was necessary for every man to eat. Thus we find that 
the victualler was obliged to sell food to anyone who presented 
the price.® The purchaser’s need was usually immediate and the 
market was limited—due to economic conditions, He would pos- 
sibly suffer if refused food. At present, of course, there are so 
many food stores that it is unnecessary to require them to sell to 
everyone who wants to buy. 

The bake-shops and the mills were also essential in supplying 
the people with food. These present a much stronger example of 
a duty to serve all who apply, because in any one community there 
might be only one of each. They required large investments of 
capital and were provided by the lord of the manor in many in- 
stances. Subsequently, the signorial bans covered these and the 
lord granted franchises to certain persons to conduct them.” 

Clothing being another essential of the individual, the medieval 
tailor also was required to serve all who applied. In those days 
there were very few tailors—though times have changed a great 
deal since then—so that the necessary article had to be provided 
by him. In this he enjoyed a sort of monopoly which placed him 
among those who by calling held themselves out to serve the 
public." 

Furthermore, there were so few doctors that if the one called 
upon refused to treat the patient the latter might not be able to 
obtain any medical aid. Consequently, an early rule required sur- 





8. See Bruce Wyman, Public Service Corporation, Vol. I (1911), 
for full discussion of history and theory of businesses holding out to serve 
the public. 

9. Bruce Wyman, op. cit., note 8, p. 9. 

10. Ibid, p. 4. 

11. Ibid, p. 8. 








AIRLINE PASSENGER DISCRIMINATION 483 


geons to serve all who applied.1?, There are so many doctors today 
that there is now no necessity for such a rule. 

Since a horse’s hoof could be injured by several miles of 
travel to another smith, those who held themselves out as smiths 
were required to serve all who applied. The demand was im- 
mediate, necessary, and the individual was at the mercy of the 
smith at hand for service.’ 

Coming a step nearer to the application of the rule to carriers, 
we find that inns were among those held to profess a public call- 
ing.* A traveller arriving at an inn in the evening might be too 
tired to travel on to the next inn, many miles beyond perhaps, if 
the first inn refused to accept him as a guest. The roads were 
barely passable, weather conditions might cause him undue expos- 
ure and illness, and robbers infested the highways making night 
travel particularly dangerous. Moreover, the number of inns was 
restricted by law. Although they were not licensed, it was not 
only a civil wrong but also an indictable offense for anyone to 
build an inn so close to an established one that it would compete 
with it detrimentally.’ 

As already mentioned, the roads were very bad. In most in- 
stances they were nothing more than foot-paths over which cara- 
vans of horses laden with goods and passengers travelled. Travel 
was hazardous because of thieves and robber bands. Consequently, 
it was necessary that well-protected caravans carry goods for mer- 
chants who could not individually have afforded the journeys. Few 
caravans passed over the roads so that the merchant was at the 
mercy of the carrier in getting his goods transported. It was there- 
fore early decided that the carrier was liable in damages for re- 
fusal to accept goods from a merchant.’® 





12. Ibid, p. 7. 

13. Ibid, pp. 8, 9; Jackson v. Rogers, 2 Show. 327 (1683); Lane v. 
Cotton, 12 Mod. 472 (1701). 

14. Bruce Wyman, op. cit., note 8, p. 11; Jackson v. Rogers, supra; 
Lane v. Cotton, supra; Bacon’s Abridgement, Vol. 5, p. 230 (1854 ed.); 
Bouvier’s Institutes, Vol. I, p. 408 (1854); Cooley’s Blackstone, Vol. 2, pp. 
162, 3, (2nd ed. 1872); Kent’s Commentaries on American Law, Vol. 2, p. 
rR aes (12th ed. 1873); Halsbury, Laws of England, Vol. 17, p. 306, 

15. Bacon’s Abridgement, op. cit., Note 14, p. 226. 

16. The full report of Jackson v. Rogers, supra, Note 13, is as follows: 
“Action on the case, for that whereas the defendant is a common carrier 
from London to Lymmington et abinde retrorsum, and setting it forth as 
the custom of England, that he is bound to carry them, though offered his 
hire, and held by Jerrrigs, J. C., that the action is maintainable, as well as 
it is against an innkeper for refusing a guest, or a smith on the road who 
refuses to shoe my horse, being tendered satisfaction for the same, Note, 
that it was alleged and proved that he had convenience to carry the same; 
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The rule in all of the foregoing instances may be summed up 
thus: where the welfare of the public was dependent upon a cer- 
tain trade to such an extent that individual suffering (and hence 
public harm) would result from the refusal of the proprietors of 
that business to serve all fairly and reasonably then they became 
so impressed with public interest that they were obliged to devote 
their services to everyone. 

Succeeding periods of history witnessed the partial and com- 
plete overthrow of the feudal system and brought about the evolu- 
tion of the theory of laissez-faire. There was less tendency to 
have government control over private business, and after the Col- 
onies became free from England they framed the Constitution in 
such a way as to preserve much greater freedom to individual prop- 
erty rights than had theretofore been enjoyed. The State then 
came to represent the ancient over-lord, but the theory of govern- 
ment was changed so that the State existed for the people instead 
of the people for the State. However, it was still found necessary 
to adhere to certain traditions of the old English law. This adher- 
ence provided an exception to, or a burden upon, the rights of 
individual ownership of property, so that when private property 
was used for a purpose which became essential to the welfare 
of the public it was still impressed with the duty to serve the pub- 
lic just as were the industries of the same class in ancient times, 
the reasons remaining practically the same. 

The welfare of the public may well include progress of the 
community, All nations are, in a sense, competitors of one another. 
Most of this competition is economic or, if not economic, the attain- 
ing of the desired competitive result depends largely—either in 
war or in peace—upon the economic advantages possessed by each 
nation. Consequently, any new enterprise which adapts itself to 
being a public calling should be held to the same responsibility as 
any other similar business which serves the public. 

Airlines are new to our economic system but, after all, they 
are merely another form of transportation. Physically, they differ 
from railroads or water carriers, so that special rules may be nec- 
essary for them in some instances. However, the broad general 
principle that they are public enterprises and must consequently 





and the plaintiff had a verdict.” Reported in “Cases on the Law of Car- 
riers”, by Frederick Green, p. 16 (2nd ed. 1927); Lane v. Cotton, supra, 
Note 13; Bacon’s Abridgement, op. cit., Note 14, p. 152; Burn’s Justice of 
the Peace, Vol. 1, p. 380 (20th ed. 1805) ; Kent’s Commentaries on American 
Law, op. cit., Note 14, p. 602; Bruce Wyman, op cit., note 8, p. 12. 
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accept all who apply for carriage seems equally applicable to all of 
them.” 

Now, what are the characteristics of airlines which place them 
in the category of common carriers? The fact that an airline 
operates on regular schedules, charges established fares, provides 
easy access to airport terminals, and sells tickets through many 
agencies, indicates that it is holding itself out to serve the public 
and is therefore a common carrier.*® 

Furthermore, although it cannot be strictly said that any car- 
rier is naturally monopolistic, still it seems that airlines, as well as 
other carriers, are virtually monopolies. It is true that airlines 
do not require the large amount of fixed plant required of ordi- 
nary natural monopolies. But, where a line already exists, it dis- 
courages the establishment of a competing line because such a huge 
investment is required, not only for airplanes (which become ob- 
solete within three to five years) but for shops, surplus parts and 
equipment, leases, advertising and traffic development, that the risk 
is often prohibitive.2? And when competition does develop it soon 
becomes so ruinous that mergers or agreements result or one of 
the lines goes out of business, thus leaving a monoply. During the 
winter of 1931-32 there were many instances of airlines dropping 
out of business or merging, and leaving, in many cases, only one 
airline operating between important cities.? 

There is no doubt that an airline in many ways professes to 
be a common carrier. It advertises in a great variety of ways, 
including newspapers, posters, radio, pamphlets and personal soli- 
citation; and all airlines have time-tables which are distributed 
publicly.?? 





17. Munn v. Illinois, 94 U. S. 113, 126, 24 L. Ed. 77 (1876): “Property 
does become clothed with a public interest when used in a manner to make 
it of public consequence, and affect the community at large. When, there- 
fore, one devotes his property to a use in which the public has an interest, 
he, in effect, grants to the public an interest in that use, and must submit 
to be controlled by the public for the common good, to the extent of the 
interest he has thus created. He may withdraw his grant by discontinuing 
the use; but, so long as he maintains the use he must submit to the control.” 

18. Law v. Transcontinental Air Transport, Inc., supra, note 1; Malter 
v. Split Rock Cable Rd., 128 N. Y. 408, 28 N. E. 506 (1901); Bruce Wyman, 
op. cit., Note 8, pp. 190, 200, 201. 

19. Ibid., p. 106. 

20. Compare, Paul T. David, “Federal Regulation of Airplane Common 
Carriers”, 6 Journal of Land & Public Utility Economics 359 (1930) ; Contra, 
Myron W. Watkins, “Economic Prospects of Air Transport”, 4 Public 
Utilities Fortnightly 332 (1929). 

21. See Official Aviation Guide (published monthly, 608 S. Dearborn 
St., Chicago, IIl.). 

22. Bruce Wyman, op. cit., Note 8, pp. 168-172. 
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Additional proof that airlines are common carriers is afforded 
in the requirement by several states of certificates of convenience 
and necessity. A number of airlines have voluntarily applied for 
these certificates, thus indicating an admission that they are com- 
mon carriers; for, by requesting the rights and privileges of such, 
they impliedly recognize that they owe the corresponding duties.”* 

Airlines which carry both passengers and mail under the 
Watres Act are practically subsidized indirectly by the govern- 
ment, since these contracts are not given out to every airline but 
are confined to a few; and the Postal Department loses money in 
maintaining airmail service.?® According to our constitutional law, 
public funds can be used only for a public purpose.*® In order 
not to assume that these airlines accept the money illegally, they 
must be considered as serving the public. Many of those airlines 
which do not have mail contracts have made bids for them, thus, 
in effect, admitting themselves to be of such a public character as 
to warrant the lawful award of the subsidy. 

Although private flyers can equally well take advantage of the 
lighted airways, navigation, radio and meteorological services pro- 
vided by the government, it seems that these facilities were designed 
primarily for the use of the airlines?’ and, since they take advan- 





23. Fred D. Fagg, Jr., and Abraham Fishman, <— cit., Note 6; —— 
C. Knotts, loc. cit., Note 6, p. 62; Bruce Wyman, op. cit., Note 8, p. 180. 

24. Act of April 29, 1930, Public—No. 178 71st Congress; 1930 U.S. 
Av. R. 305. 

25. Paul T. David, Book Notices, 6 Journal of Land and Public Utility 
Economics 107-109 (1930). 

26. Bruce Wyman, op. cit., Note 8, p. 185. 

: a Legislative History of Air Commerce Act, 1926, 1929 U. S. Av. R 
151-152: 

“European countries have found, that unless military aviation is to bear 
the entire cost of the maintenance of aircraft industries and aviation de- 
velopment generally, that commercial air navigation must be encouraged. 
This has been done in every practical way, but principally by subsidizing 
common carriers by air. 

“The committee does not believe that direct subsidies are either in 
accord with the traditional policies of this country or desirable from the 
economic viewpoint. The committee does believe, however, that air naviga- 
tion should be furnished navigation aids corresponding to those now furn- 
ished by the Government to water navigation.” 

Section 5b of the Act provides that “The Secretary of Commerce is 
authorized to designate and establish civil airways and, within the limits 
of available appropriations hereafter made by Congress, (1) to establish, 
operate and maintain along such airways all necessary air navigation facili- 
ties except airports, and (2) to chart such airways and arrange for pub- 
lication of maps of such airways, utilizing the facilities and assistance of 
existing agencies of the Government so far as practicable.’ The same 
section proceeds to provide that “The Secretary of Commerce shall grant no 
exclusive right for the use of any civil airway, airport, emergency landing 
field, or other air navigation facility under his jurisdicton”’ Grants of ex- 
clusive rights cannot be made to private businesses, and hence Congress 
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tage of them, they owe the public the duty of service. Private 
investment is not generally sufficient to establish either the above 
facilities** or airports which, in a great many cases, are maintained 
by municipalities, and may be established by the exercise of emi- 
nent domain.*® 

Historically, the very basis for the rule of common carriers 
was the necessity that they accept all who applied, for the reason 
of individual need, as incident to public codrdination and the fact 
that the characteristics of that business were monopolistic. Today 
we find common carriers subject to the same economic phenomena. 
We find, too, that an airline, when tested by the characteristics of 
common carriers in general, is as much to be classed as such as is 
a railroad or other public transportation system. 

Hence, airlines are under the broad general duty to accept 
everyone for transportation who applies. But at the same time 
the carrier has certain property rights just as does one engaged in 
a private enterprise. Also it owes duties of safety, protection, and 
comfort to those whom it serves.°° These rights and duties are 
superior to those owed to the individual traveller and, unless he 
conforms to them, the carrier should have a right to exclude him. 
The question of discrimination, therefore, resolves itself into merely 
a number of legal exceptions to the general rule that all who apply 
must be carried. 


RicHts AND DutTIEs oF AIRLINES IN RELATION TO PASSENGERS 


In general it has been said that “a carrier of passengers not 
only has the power but it is its duty, to adopt such rules and 
regulations as will enable it to perform its duties to the travelling 
public with the highest degree of efficiency, and to secure to its 
passengers all possible convenience, comfort and safety.’ What 





must have intended that franchises should not be given to carriers holding 
themselves out to serve the public. 

28. Legislative History of Air Commerce Act, 1926, supra, p. 152, “The 
above facilities are of a nature that do not attract private capital because 
of the impossibility of preventing competitors from making use of the 
facilities if so established. It is therefore necessary that such facilities 
be maintained by the Government.” 

29. Exercise of eminent domain has always been considered conclusive 
evidence > profession of public employment. See Bruce Wyman, op. cit., 
Note 8, 181. Airlines do not exercise this right themselves but they do 
accept ‘the benefits of it when exercised by a municipality if they make 
use of such airports. 

30. Brumfield v. Consolidated Coach Corp., 40 S. W. (2d) 356 (Ky., 
1931) ; Illinois Cent. R. R. Co. v. Whittemore, 43 Ill. 420 (1867); O’Neill 
v. Lynn & B. R. Co., 155 Mass. 371, 29 N. E. 630 (1892). 

31. Brumfield v. Consolidated Coach Corp., supra, p. 361; Platt v. Le- 
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rules are reasonable depends on the circumstances. Thus, rules 
for rejecting passengers may be reasonable if the circumstances 
justify or make them expedient. Moreover, one may be excluded 
who seeks passage with intent to violate the reasonable regula- 
tions of the carrier.*? 

Comfort is more essential aboard an airplane in flight than on 
ground or water carriers, where passengers are more or less free 
to move about. The quarters in an airplane are necessarily so 
restricted that passengers must remain in one place during most, 
if not all, of a flight. Under these conditions a feeling of fright 
and helplessness may restrain them from travelling again by air 
and thereby injure the carrier’s business. 

Any discomfort in travel which would produce confusion 
among the passengers should be avoided as endangering safety. 
A steward or stewardess is available on some of the larger air- 
liners to look after the comfort of the travellers. Sputum bags or 
containers are provided for use in case of air-sickness. Also toilet 
and lavatory facilities, drinking water, and meals are provided. 
The trend in design of airliners is as much toward comfort as 
speed. While these modern accommodations contribute to the 
convenience of travel, they have a further purpose, namely, to 
prevent confusion, due to discomfort as well as other causes, in 
order to eliminate any chance of panic among the passengers which 
might interfere with the pilot’s control of the plane. 

An airline, as a common carrier, owes the public the duty of 
providing convenient service. Any condition that might call for 
an unscheduled landing should, therefore, be avoided, as it would 
disrupt the time schedule. Thus, conduct which would be ob- 
noxious to other passengers or illness which would render the per- 
son unfit for further travel might make continued flight hazardous 
and demand a forced landing. Any rule, therefore, would be 
considered reasonable, if promulgated for the purpose of prevent- 
ing such interference with regular schedules. 

Safety is the most important requirement. It is the founda- 
tion of substantially all Federal and state aviation regulation. 
Thus, the Federal law provides for the examination and licens- 





cocq, 158 Fed. 723, 15 L. R. A. (N. S.) 558; N. & W. Railroad Co. v. Wysor, 
82 Va. 250 (1886). 

32. See Note 69, infra. 

33. See Legislative History of Air Commerce Act, 1926, supra, Note 27, 
pp. 134-135; Fred D. Fagg, Jr., and Abraham Fishman, loc cit., Note 6, 
pp. 232, 241, 242; Mabel Walker IWiéillebrandt, “Federal and State Control of 
Air Carriers by Certificates of Convenience and Necessity”, 3 JouRNAL OF 
Air Law 159, 165 (1932). 




















489 





AIRLINE PASSENGER DISCRIMINATION 


ing of airplane crews** and the inspection and licensing of air- 
craft. Under authority of the Act the Department of Com- 
merce requires certificates of authority for an airline to operate.** 
Since it is expressly prohibited from granting an exclusive fran- 
chise,*’ this certificate is issued entirely on the showing that the 
requirements of safety will be met.** 

State laws have either incorporated the Federal requirements 
or have established very similar ones. Even the granting of cer- 
tificates of convenience and necessity for intrastate airline opera- 
tions has as its basis the idea of safety, the principal requirement 
being financial responsibility.*® It is clear that the underlying pur- 
pose is to secure safety. 

The reason so much stress is laid on the requirement of safety 
is obviously the dependence upon the human element in the control 
of the airplane. Structural failures can be and are avoided by 
proper construction and inspection on the ground, but the pilot 
is always subject to making errors. It is commonly suggested 
that efforts be made to make flying depend 90% on machine and 
10% on the pilot, whereas approximately the opposite is now the 
case. However, the human element will probably always predom- 
inate in the control and navigation of heavier-than-air craft. Most 
mechanical advancements in aerial navigation have enhanced safety 
but they have not lessened the control demanded of the pilot. In- 
stead, they have greatly increased the skill which he is required 
to exercise.*° 

We must conclude, therefore, that anything which might inter- 
fere with the pilot’s control of the plane should be avoided when- 
ever possible, and any rules or regulations should be considered 





34. Air Commerce Act, 1926, Sec. 3(c) and (f); 44 Stat. L. 568; 1928 
U. S. Av. R. 333. 

35. Supra, sec. 3(b) and (f). 

36. Supra, sec. 3(f); Air Commerce Regulations Governing Scheduled 
Operations of Interstate Passenger Air Transport Service, Effective Mid- 
night, May 15, 1930, 1930 U. S. Av. R. 325, and as Amended Oct. 1, 1931, 
1931 U. S. Av. R. 250. 

37. Air Commerce Act, 1926, supra, Note 32, sec. 5(b). 

38. See Procedure for Making Application for Certificate of Authority 
to Interstate Passenger Air Transport Service, 1930 U. S. Av. R. 328; Fred 
D. Fagg, Jr. and Abraham Fishman, loc. cit., Note 6, note, p. 231. 

39. Ibid., p. 241. 

40. It is of further interest to observe that a coordination of the 
mechanical knowledge necessary to construct an airplane and the ability of 
a human being to glide, i. e., to handle the mechanical contrivance in the 
air, was required to produce the first successful power-driven airplane flight. 
See excellent discussion by C. L. M. Brown, The Conquest of the Air—An 
Historical Survey (1927). 
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reasonable which contribute to the assurance of non-interference 
with such control during flight. 


Persons Wuo May Be ReFuseD PASSAGE 


Since airlines are common carriers, they are bound to observe 
the general rule that every person has a right to be carried un- 
less he possesses some personal characteristic which legally dis- 
qualifies him therefrom. Such disqualifications depend largely 
upon the circumstances in each case. On ground or water car- 
riers, there is generally not as much physical danger to be en- 
countered as aboard an airplane in flight. In the latter case, con- 
venience and comfort are so essential as to be practically a factor 
of safety and, of course, the requirement of safety is of extreme 
importance. Consequently, a person applying for passage on an 
airline must not only possess the personal qualifications usually 
necessary to entitle him to ride on surface common carriers, but 
he must not be likely to interfere in any way with the safe man- 
agement of the plane. 

It is obvious that a person who is disorderly or insulting to 
passengers or crew may be excluded.*t This rule is especially ap- 
plicable to airlines because such conduct tends to confusion likely 
to endanger the control of the plane. 

Insane persons may be classed as those who are violent and 
those who are harmless. Railroads have been required to accept 
them when attended for the reason that their affliction is pitiable 
and it is essential that they be transported to asylums by some 
means.‘? However, those who are violent are usually kept apart 
from the other passengers. An airline should be able to refuse 
any person who indicates, even in the slightest degree, that he is 





41. Owens v. Macon & B. R. Co., 119 Ga. 230, 63 L. R. A. 946 (1903) ; 
Peavy v. Georgia R. Co., 81 Ga. 485, 8 S. E. 70, i2 Am. St. Rep. 334 (1888) ; 
Chicago City Ry. Co. v. Pelletier, 134 Ill. 120, 24 N. E. 770 (1890); Pitts- 
burgh, Cincinnati & St. Louis R. W. Co. v. Vandyne, 57 Ind. 576, 26 Am. 
Rep. 68 (1877) ; Chesapeake & Ohio R. Co. v. Selsor, 142 Ky. 163, 134 S. W. 
143, 33 L. R. A. (N. S.) 165 (1911); Vinton v. Middlesex Railroad Co., 11 
Allen, 304 (1865); Thayer v. Old Colony St. R. Co., 214 Mass. 234, 101 N. 
E. 368, 44 L. R. A. (N. S.) 1125, Ann. Cas. 1914 B, 865; Eads v. Metropolitan 
R. Co., 43 Mo. App. 536 (1891) ; Story v. Norfolk & S. R. Co., 133 N. C. 59, 
45 S. E. 349 (1903) ; Berry v. Carolina, C. & O. Ry., 155 N. C. 287, 71 S. E. 
322 (1911); Edgerly v. Union St. R. Co., 67 N. H. 312, 36 Atl. 558 (1893) ; 
Putnam v. Broadway & Seventh Avenue R. R. Co., 55 N. Y. 108, 14 Am. 
Rep. 190 (1873) ; Atchison, T. & S. F. Ry. Co. v. Wood, 77 S. W. 964 (Civ. 
App. Tex., 1903). 

42. Hines v. Miniard, 94 S. 302 (Ala., 1922); Owens v. Macon & B. R. 
Co., supra; L. & N. R. Co. v. Brewer, 147 Ky. 166, 143 S. W. 1014, 39 L. R. 
A. (N. S.) 64 (1911). 




















AIRLINE PASSENGER DISCRIMINATION 491 


demented. The safety factor is too important to run the risk that 
this type of individual might become violent in the air and produce 
a panic among the passengers or injure the crew.** For the same 
reasons an airline should be justified in excluding an insane per- 
son even though accompanied by an attendent. 

Intoxicated persons are subject to the same rule as applies to 
insane persons.** Railroads are usually required to accept a person 
who is only slightly drunk,* i. e., who is not disorderly and can 
take care of himself, but an airline should not be compelled to 
accept anyone who is even slightly drunk. The Federal Air Com- 
merce Regulations provide that a pilot’s license shall be subject to 
revocation or suspension for “carrying passengers who are obvi- 
ously under the influence of intoxicating liquor, cocaine, or other 
habit-forming drugs.”4® This clause should receive a very strict 
interpretation, in view of the safety requirement, so that an air- 
line may refuse to accept any person who indicates in any way 
that he is even slightly under the influence of liquor or drugs. 
There have been instances where passengers, who did not appear 
intoxicated when boarding a plane, have become embroiled in fights 
and scuffles in the air and have even attempted to climb out of 
the plane. Of course, all persons do not react to such extremes 





43. Meyer v. St. Louis, I. M. & S. Ry. Co., 54 Fed. 116 (1893): “The 
law imposes upon a common carrier the duty of exercising a very high de- 
gree of care and foresight for the safe transportation of the passengers who 
intrust themselves to him for that purpose; and in the performance of this 
duty, which the carrier cannot evade or escape, the carrier certainly has the 
right to exclude from his vehicle any one whose condition is such that a 
possibility of danger may be thrown upon the other passengers if he is ad- 
mitted as a passenger. It would cast an unjust burden on the carrier to 
hold, on the one hand, that he must exercise the highest degree of care 
and caution for the protection of his passengers, and on the other hand, 
to hold that he has not the right to exclude from his vehicle one whose 
condition is such that he may cause danger to other passengers, simply be- 
cause, at the moment he offers himself as a passenger, he is quiet, well- 
behaved, or apparently harmless.” 

44. Pearson v. Duane, 71 U. S. 605, 615 (1866) ; Price v. St. L., I. M. & 
S. Ry. Co., 75 Ark. 479, 88 S. W. 575, 112 Am. St. Rep. 79 (1905); Hudson 
v. Lynn & B. R. Co., 178 Mass. 64, 59 N. E. 647 (1901) ; Freedon v. N. ¥. 
C_ GH. R.Ca:, 24 App. Div. 306, 48 N. Y. Supp. 584 (1897) ; Pittsburgh 
& Connellsville R. Co. v. Pillow, 76 Pa. 510, 18 Am. Rep. 424 (1874) ; Berry 
v. Carolina, C. & O. Ry., supra, Note 41; Thayer v. Old Colony St. R. €o:;, 
supra, Note 41; Chesapeake & Ohio R. Co. v. Selsor, supra, Note 41; Vin- 
ton v. Middlesex Railroad Co., supra, Note 41; Edgerly v. Union St. R. Co., 
supra, Note 41; Owens v. Macon & B. R. Co., supra, Note 41; Pittsburgh, 
Cincinnati & St. Louis R. W. Co. v. Vandyne, supra, Note 41; Putnam v. 
Broadway & Seventh Ave. R. R. Co., ely Note 41. 

45. Milliman v. N. Y. C. & H. R. Co., 66 N. Y. 642 (1876); Paris 
& G. N. Ry. Co. v. Robinson, 114 S. Ry 658 (Civ. App. Tex., 1908) ; 
Pittsburgh, Cinciannti & St. Louis R. - Co. v. Vandyne, supra, Note 41; 
Price v. St. Louis, I. M. & S. Ry. Co., supra 
46. Air Commerce Regulations, 1929, Sec. 62 (H) and Sec. 74 (L). 
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when under the influence of liquor, but an airline operator cannot 
be expected to determine in each case whether a man will or will 
not misbehave under such circumstances. 

Previous misbehavior will not ordinarily relieve the carrier of 
its duty to carry where the person presents himself in a sober 
and orderly condition.*”? It was held, however, in a case involving 
a steamboat which operated to an island resort and provided the 
only transportation system back to the mainland that, where the 
previous acts of misbehavior had been consistent and numerous 
and there was reason to anticipate such misbehavior again, the 
carrier could refuse the person as a passenger*® on its trip to the 
island. This would seem to apply particularly to an airline which 
should not be expected to run the risk of danger where cir- 
cumstances give it reasonable grounds to believe that the person 
applying for passage will be guilty of disorderly behavior. It 
would be difficult, and sometimes dangerous, to land the plane to 
eject him if he did become disorderly, and would inconvenience 
others by disrupting the schedule. Where the flight is over a 
large body of water it would be impossible to land the plane for 
that purpose. 

Diseased persons, who are likely to be repulsive to passengers, 
or persons who may communicate a disease should, of course, be 
refused.*® The carrier owes the duty to its passengers not only 
to protect them from dangers incident to transportation, but to 
avoid placing anything among them which might injure them. 
The quarters are so crowded aboard an airplane that the oppor- 
tunities for contamination or repulsion are usually more immi- 
nent than on board surface carriers. 

A person carrying a dangerous instrumentality, such as ex- 
plosives or firearms, should be excluded.*° Airlines should be 





47. Reasor v. Paducah & Illinois Ferry Co., 152 Ky. 220, 253 S. W. 222, 
43 L. R. A. (N. S.) 820 (1913); Ford v. E. Louisiana R. Co., 110 La. 414, 
34 S. 585; Atwater v. Delaware, L. & W. R. Co., 48 N. J. L. 55, 2 Atl. 803 


(1886). 

48. Stevenson v. West —— Land & Improvement Co., 22 Wash. 84, 
60 Pac. 51 (1900) ; ‘Note, 43 L. A. (N. S.) 820. 

49. Pullman Co. v. Krauss, 1s Ala. 395, 40 S. 398, 4 L. R. A. (N. S.) 
103 (1906) ; Bogard’s Admir. v. Illinois Cent. R. Co., 144 Ky. 649, 139 S. W. 
855, 36 L. R. A. (N. S.) 337 (1911) ; New Orleans, Jackson & Great North- 
ern R. Co. v. Statham, 42 Miss. 607, 97 Am. Dec. 478 (1869); Davis v. 
Kirklen, 253 S. W. 330 (Civ. App. Tex., 1923); Bruce Wyman, op. cit., 
Note 8, p. 491. 

50. Dowd v. Albany Ry., 47 App. Div. 202, 62 N. Y. Supp. 179 (1900) ; 
Ray v. United Traction Co., 96 N. Y. App. 48, 89 N. Y. Supp. 49 (1904). 
In East India Rail Co. v. Kalidas Mukerjee [1901] A. C. 396, a passenger 
carrying a small package of fireworks entered a smoking car on railroad. 
The fire works became ignited resulting in the demolition of the car and 
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particularly careful of this type of passengers, since any physical 
disturbance in the air may cause loss of control or possible destruc- 
tion of the plane, with little or no chance for the passengers or 
crew to escape. 

Persons carrying small animals may be excluded.** They are 
refused by some airlines on the grounds that the animals may 
become sick and, due to the strange and crowded surroundings, 
may cause discomfort or injuries to passengers. Rules usually 
prohibit the carriage of reptiles or other dangerous forms of life. 
However, many airlines permit the carriage of small pets where 
they are properly caged. Some require that they be carried in 
separate planes or compartments. But the rule has been held 
reasonable that allows a railroad to refuse passage to one desiring 
to bring an animal aboard. The reasons for exclusion are obvi- 
ously more cogent in the case of airplanes where forced landings 
would endanger or inconvenience passengers. The carriage of 
large animals is generally prohibited on account of the limited 
space and for the reasons already mentioned. However, there 
are exceptions to this practice due to peculiarities of localities. 
Thus, in the western states racing dogs are often carried, and in 
the far north where the traffic depends largely on trappers, hunt- 
ters, and prospectors, large dogs must necessarily be carried. 

Invalids, sick persons, and cripples cannot ordinarily be ex- 
cluded by surface carriers when they are able to care for them- 
selves or when they are attended.®* But if they are likely to de- 
mand medical attention they may be rejected.** When the carrier 





the loss of several lives. Air Commerce Regulations, 1929, supra, Note 46, 
Sec. 74(K) provides: “The transporting of any explosives other than that 
necessary for signalling or fuel for such aircraft while in flight or material 
for industrial and agricultural spraying (dusting) is prohibited, except upon 
special authority obtained from the Secretary of Commerce.” 

51. Gregory v. C. & N. W. Ry. Co., 100 Ia. 385, 69 N. W. 532 (1896) ; 
Barrett v. Malden & M. R. Co., 3 Allen. 101; Daniel v. North Jersey St. 
Ry. Co., 64 N. J. L. 603, 46 Atl. 625 (1900); Trinity & S. R. Co. v. O’Brien, 
18 Tex. Civ. App. 690, 46 S. W. 389; Wescott v. Seattle, R. & S. Ry. Co., 41 
Wash. 618, 84 Pac. 588, 4 L. R. A. (N. S.) 947 (1906). Rail and steam- 
ship companies realized that they were losing considerable revenue by re- 
fusing to accept persons carrying small pets. For the same reason airlines 
are ete to accept such persons when the animals are under proper 
control. 

52. Louisville, New Albany & Chicago Ry. Co. v. Falvey, 104 Ind. 409 
(1885) ; Conners v. Cunard Steamship Co., 204 Mass. 310, 90 N. E. 601, 26 
L. R. A. (N. S.) 171; Mathew v. Wabash R. Co., 115 Mo. App. 468, 78 N. 
W. 271, Affirmed in 199 U. S. 605, 50 L. Ed. 329 (1903); Hogan v. Nash- 
ville Interurban Ry. Co., 131 Tenn. 244, 174 S. W. 1118, Ann. Cas. 1916 C, 
1162 (1915). 

53. Conners v. Cunard Steamship Co., supra; Conolly v. Crescent City 
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does not know of the existence of a passenger’s ailments it owes 
no particular care to the passenger more than the general high 
degree of care that is owed to any other passenger.** And, if 
further injury occurs, the carrier becomes liable only for such 
injury as is incurred in addition to the injuries already existing.®® 
But when the carrier accepts such a person aS a passenger, with 
notice of that person’s condition, he is under an even greater duty 
to use care toward him.** There are many opportunities in air- 
plane flights for invalids or cripples to suffer further injuries. 
Rough air may throw them about in their seats. The ship may 
bounce when landing—due to errors in judgment of the pilot, a 
gust of wind, or uneven ground. A forced landing for any reason, 
particularly when required by law under certain conditions of the 
weather,*” gives ample opportunity for injury to one already suf- 
fering from some affliction, since the plane may have to be landed 
on a poor airport or in an ordinary field. In either event the 
pilot’s judgment cannot be expected to be as good as when he 
lands on an airport with which he is thoroughly familiar. Even 
when landing at a regular airport, moreover, the plane may nose 
over after rolling along the ground, due to a blown tire, a rough 
run-away or a number of other causes. After landing, a seaplane 
may hit a partly submerged obstacle, such as a log, which would 
jolt the passengers considerably. In all of the above instances 
the normal person would ordinarily escape with little or no in- 
jury, whereas the person suffering from some affliction might re- 
ceive irremediable injuries to his health. 





54. Mathew v. Wabash R. Co., supra, note 52. 

55. In Mathew v. Wabash R. Co., supra, note 52, the plaintiff was 
riding in one of defendant’s railway cars. The defendant had no notice 
that she had been and, at the time, was suffering from internal ailments. 
In coupling cars the one in which plaintiff was riding was severely jolted. 
This aggravated her condition to such an extent that a serious surgical 
operation had to be performed resulting in irremediable injury to her. The 
court held that the railroad company had been negligent in coupling the 
cars and was, therefore, liable in damages for the increased injuries to 
plaintiff. 

But a predisposition to malarial scrofulous or rheumatic tendencies, 
with accompanying good health, will not relieve the carrier from liability 
to the full extent of injuries resulting from its ie og an ville, New 
Albany & Chicago Ry. - v. Falvey, supra, note 52, p. 

56. Denver & R. G. R. Co. v. Derry, 47 Colo. 584, 08 Pac. 172, 27 L. 
R. A. (N. S.) 761 (ini). “Tl. C. R. Co. v. Allen, 28 Ky. L. Rep. 108, - 
S. W. 150 (1905); Croom v. C. M. & St. P. Ry. Co., 52 Minn. 296, 53 N 
W. 1128 (1893) ; Yazoo & M.N. R. Co. v. O’Keefe, 88 S.1 (Miss., 1921) ; 
Chicago, R. I. & G. Ry. Co. v. Sears, 210 S. W. 684 (Civ. App. Tex., 1919) ; 
Bogard’s Admir. v. Illinois Cent. R. Co., supra, note 49; Pearson v. Duane, 
supra, note 44; Price v. St. L. I. M. & S. Ry. Co., supra, note 44. 

57. Air Commerce ne goog he Sec. 74 (b) as amended Sept. 19, 
1930, and Sec. 79 as amended Dec. 3 , 1930. 
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There have been many instances in all parts of the country 
in which invalids, going to hospitals for treatments, especially 
desire to travel by plane because air travel is less tiring for them 
than travel aboard ground carriers. There are so many times that 
an airline can render this highly commendable and humane ser- 
vice that the courts ought to be very lenient in applying the strict 
rules of common carrier liability in such cases. However, in the 
absence of changes in the law, the air carrier will be subject to a 
great legal risk in carrying ailing persons. 

Blind persons fall within the same category as cripples and 
invalids, and it has been held that a railroad could exclude them 
unless attended, because they are incapable of caring for them- 
selves, being dependent on employees of the carrier or chance ac- 
quaintances among passengers for assistance.5® The objections 
have usually arisen in railroad cases where a change of trains was 
necessary. However, it has also been held to be a question of fact 
under the circumstances whether a blind person was able to look 
after himself without an attendant.*® Aboard an airplane it might 
become exceedingly uncomfortable to other passengers if an unat- 
tended blind person became ill and unable to locate the facilities 
supplied for passengers in that condition. Furthermore, in board- 
ing or alighting from the plane there is imposed a greater degree 
of responsibility on the agents of the carrier to keep a blind per- 
son from placing himself in danger of the propellers of the plane 
or other hazardous situations on the ground. Unless they are 
accompanied, therefore, it would seem advisable to permit their 
exclusion as a general rule. But this, of course, is subject to the 
circumstances attending each particular case, it being a question 
of fact as to whether the person applying for passage is capable 
of caring for himself. 

An unaccompanied person, so old as to be incapable of caring 
for himself, comes within the rule applicable to invalids and may 
be excluded if the circumstances justify it.°° Also an unattended 
child of tender years may be rejected because it places an added 
responsibility on the carrier.* But neither a child nor an old per- 





58. Denver & R. G. R. Co. v. Derry, supra, note 56; Ill. C. R. Co. v. 
Allen, supra, note 56. 

59. Zachery v. Mobile & Ohio R. Co., 75 Miss. 746, 23 S. 434, 41 L. R. 
A. 385, 65 Am. St. Rep. 617 (1898); Jil. C. R. Co. v. Smith, 85 Miss. 349, 
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son should be excluded merely because of age.*® Everyone has a 
right to be carried and as long as he is otherwise capable of travel- 
ling he should be taken. It is practically certain that neither of 
the above are likely to discommode other passengers or affect the 
safety element aboard an airplane. 

_ Immoral persons cannot be excluded merely for that reason. 
It has been held that a railroad is not the custodian of the morals 
of its passengers and unless misbehavior occurs aboard it has no 
right to exclude a person whom it may believe to be immoral.® 
There seems to be no reason why the same rule should not apply 
with equal force to airlines. 

Professional gamblers have been rightfully excluded by rail- 
roads because they are not upon lawful and legitimate business. 
However, a passenger aboard a modern airliner would ordinarily 
have little opportunity to carry on an extensive gambling opera- 
tion. As long as the reason does not exist on an airliner the rule 
against exclusion for previous misconduct operates and he should 
be carried. 

Officers with prisoners might be unobjectionable as passengers 
except that their presence, due to the close quarters, would pos- 
sibly be repulsive to persons riding in the same plane. Prisoners 
must be transported and as long as they do not tend to interfere 
with the safety of the plane or the comfort of the passengers they 
should not be refused.®* However, they should be excluded if 
there is any indication that they might try to escape. It is alto- 
gether conceiveable that a prisoner might wrest control of the plane 
from the pilot. In most cases he would probably be afraid to try 
to make his escape while in the air. However, there is cogent 
reason to support a rule which refuses the transportation of prison- 
ers in custody. The possibility that the prisoner might obtain 
possession of the officer’s weapon and compel the pilot to navigate 
the plane to a wrong destination justifies the practice. 

Fugitives from justice should not be carried. The carrier oper- 
ates under the law and cannot be required to break it by aiding or 
abetting a person accused of crime.*® 





62. Croom v. C. M. & St. P. Ry. Co., supra, note 56; Yazoo & M. N. 
R. Co. v. O’Keefe, supra, note 56. 

63. Brown v. Memphis & C. R. Co., 5 Fed. 499 (Tenn., 1880). 

64. Thurston v. Union Pac. R. Co., Fed. Cas. No. 14019 (Neb., 1877). 

65. Bruce Wyman, op. cit., note 8, p. 520. But the carrier owes its 
passengers the duty to protect them from assault. Brunswick v. Ponder, 117 
Ga. 63, 43 S. E. 430, 60 L. R. A. 713, 97 Am. St. Rep. 152 (1903). 
66. Thurston v. Union Pacific R. Co., supra, note 64. 
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A thief need not be carried.**7 The carrier has a duty to pro- 
tect its passengers which permits it to exclude those whom it has 
reason to believe might rob the travellers. 


Since the carrier owes a duty to protect its passengers, it 
should exclude those going aboard to assault a passenger or a 
member of the crew.®* Similarly, it has a right to exclude anyone 
going aboard with the intention of violating a reasonable regu- 
lation®® since the regulations are made so as to better carry out 
the carrier’s duty to serve the public. In either of these instances 
the safety or comfort factors will be imperiled. 

Business solicitors may be refused.”° Thus, any person may 
be excluded when his object in boarding the plane of the carrier 
is to solicit business among passengers or to discourage them from 
travelling aboard the carrier’s planes. The latter has rights of 
private property of which individuals may not deprive him by 
such practices. 

Aliens must generally be carried. The provision of the 14th 
Amendment requiring equal protection of the laws includes them.” 
They should, of course, be excluded if to accept them would violate 
an immigration law. Thus, where an expectant mother seeks to 
take passage in order to be over or upon foreign soil when her 
child is born, in order to give it a different nationality, a close 
question arises as to whether the immigration laws will be vio- 
lated.72 Of course, if the danger of illness enroute and the need 
for medical attention is imminent, she could be excluded on that 
ground. 

One other type of individual requires some consideration. 
The occasions are very few, but sometimes an abnormally pro- 
portioned person applies for passage on an airline. An airplane 
is limited by the weight which it can carry and by the number 





67. Supra. 

68. Britton v. Atlanta & Charlotte Air-Line Ry Co., 88 N. C. 536 
(1882); Norfolk & W. Ry. Co. v. Birchfield, 105 Va. 809, 54 S. E. 789 
‘1906) ; Brunswick v. Ponder, supra, note 65; Thurston v. Union Pacific R. 
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69. Renaud v. N. Y., N. H. & H. R. Co., 210 Mass. 553, 97 N. E. 98, 
38 L. R. A. (N. S.) 689 (1911); Brumfield v. Consolidated Coach Corp., 
supra, note 30. 

70. Barney v. The D. R. Martin, Fed. Cas. No. 1030 (N. Y., 1873); 
Jencks vy. Coleman, 13 Fed. Cas No. 7258 (R. 1, 1835) ; Commonwealth v. 
Power, 7 Metc. 596 (1844); Barry v. Oyster Bay & Huntington Steamboat 
Co., 67 N. Y. 301, 23 Am. Rep. 115 (1876). 

71. See note 81, infra. 

72. See Frank Stewart, “A Ship’s Doctor Talks About His Job”, in 
the American Magazine, Aug., 1932, pp. 53, 87-88. 
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of passengers who can be accommodated. For this reason the 
seats provided are sufficient to carry an average-sized individual 
weighing not over 175 or 200 pounds, although larger persons can 
sit comfortably in them. But where a person weighs 300 pounds 
or more, or is abnormally tall, he will not only find seating ar- 
rangements uncomfortable for himself but will also discommode 
others in the plane. In some types of planes, where the seats fit 
close together, he may inconvenience others by having to occupy 
practically two seats. Or his added weight may require that one 
less of the number of passengers allowed be accommodated. In 
one case he may discommode other passengers, and in the other 
he may deprive the carrier of additional revenue which is a de- 
privation of property. However, it is questionable whether these 
reasons would permit the exclusion of this type of individual un- 
less the plane were already so loaded that his additional weight 
would exceed that permitted by governmental or company regula- 
tions for the particular plane. In every case, it would be a ques- 
tion to be determined by the surrounding circumstances. The 
same would be true of Siamese twins or others so deformed as 
to require more space than average persons. 

Persons who accompany others who are excluded may not 
themselves be rejected unless it is necessary that they remain with 
the excluded persons.** Thus, a parent would be required to re- 
main with an unruly child, as would an attendant with an invalid, 
insane, or blind person, and a nurse or doctor with a patient. 

Obviously, a person may be ejected when circumstances come 
into existence after his admission which would have justified his 
exclusion when he applied for passage, had they existed at that 
time.”* 

Other instances may arise where persons may be lawfully re- 
fused, but in all cases the tests for determining whether the right 
to exclude exists are: Will the carrier be deprived of his prop- 
erty rights without a corresponding benefit to the public? Will 
it inconvenience or cause discomfort and confusion to the passen- 
gers? Will it reduce the safety afforded by the carrier? Will it 
increase the carrier’s duty above that which it owes as a common 
carrier of passengers? Will it violate a law, or a reasonable regu- 
lation of the carrier? 





73. Braun v. N. P. Ry. Co., 79 Minn. 404, 82 N. W. 675, 49 L. R. A. 
319, 79 Am. St. Rep. 497 (1900) ; Bruce Wyman, op. cit. note 8, p. 525. 
74. Ibid., p. 515. 
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Racial Discrimination. 


Prior to the Civil War, the Megro’s rights were so limited that 
public service companies were seldom troubled with the problem 
of discrimination on account of color. Colonial statutes provided 
that a liberated slave should be bound out by the colony for further 
service."® - However, before the Emancipation Proclamation, there 
were a great many free negroes in both the north and the south.” 
But the courts held that a man of African descent, whether slave 
or free man, was not and could not become a citizen of a state 
or of the United States.77 An individual’s rights depended so 
much upon his being a citizen that these free negroes were sub- 
ject to being discriminated against without legal redress. 

In 1861, a Pennsylvania case held that a city railroad’s regula- 
tion was reasonable, which prohibited colored persons from enter- 
ing the body of the cars and which compelled them to ride on the 
platforms.”® In 1858, a Michigan case reached a similar result. 
A steamboat company operating from Detroit to Toledo had a 
regulation, which the court held to be reasonable, that colored per- 
sons could take deck passage but could not take cabin passage, 
which was reserved for white persons. White passengers were 
also accepted for deck passage.7® Although the latter case is often 
cited, probably neither of them can be accepted as authority since 
the adoption of the 14th Amendment. 


14th Amendment and Federal Protection of Civil Rights. 


After the Civil War, the 13th Amendment prevented slavery, 
but the onerous position of the negroes remained unchanged,*®° and 





75. Hobbs v. Fogg, 6 Watts (Pa.) 553 (1837). 

76. Corporation Commission v. Interracial Commission, 198 N. C. 317, 
151 S. E. 648 (1930). 

. Dred Scott v. Sanford, 19 How. a Amy, a woman of color v. 
Smith, 1 Litt. (Ky.) 210 (1832); 11 C. J. 8 

78. Goines V. M’Candless, 4 Phila. Rep. O55 (1861). 

79. “As the duty to carry is imposed by law for the convenience of 
the community at large, and not of individuals, except so far as they are a 
component part of the community, the law would defeat its own object 
if it required the carrier, for the accommodation of particular individuals, 
to incommode the community at large. He may do so if he chooses, but 
the law does not impose it on him as a duty. It does not require a carrier 
to make any rules whatever, but if he deems it for his interest to do so, 
looking to an increase of passengers from the superior accommodations 
he holds out to the public, to deny him the right would be an interference 
with a carrier’s control over his own property in his own way, not neces- 
sary to the performance of his duty to the public as a carrier”. Day v. 
Owen, 5 Mich. 520, 527, 72 Am. Dec. 62 (1858). 

80. “They were in some states forbidden to appear in towns in any 
other character than menial servants. They were required to reside on 
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the effect of the Dred Scott decision was still unremoved. The 
14th Amendment was thereafter adopted in 1868. It alleviated 
the effect of the Dred Scott case by providing that “All persons 
born or naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the state 
wherein they reside.” This clause, of itself, places colored per- 
sons in the same position as any other person rightfully claiming 
to be a citizen. Therefore, the same common law rules heretofore 
discussed apply to colored persons and to white persons alike. 
Consequently, for relief against any infringement of his rights as 
a citizen the negro has his legal remedy. 

The 14th Amendment, however, went further. It provided, in 
the same section, that “No state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; . . . nor deny to any person within its juris- 
diction the equal protection of the laws.” This clause is, in a 
measure, superfluous since it is practically a repetition of the previ- 
ous clause. However, the word “person” gives it a broader sig- 
nificance since the term includes those who are not citizens. Con- 
sequently, an alien is protected and cannot be discriminated against 
by a common carrier under protection of a state law.* 

In its endeavor to protect the rights of colored persons, Con- 
gress enacted the Civil Rights Act of 1875, which provided :*? 


Section 1. That all persons within the jurisdiction of the United States 
shall be entitled to the full and equal enjoyment of the accommodations, 
advantages, facilities, and privileges of inns, public conveyances on land or 
water, theatres, and other places of public amusement; subject only to the 
conditions established by law, and applicable alike to citizens of every race 
and color, regardless of any previous condition of servitude. 

Section 2. That any person who shall violate the foregoing section 

shall, for every such offense, forfeit and pay the sum of $500 to 
the person aggrieved thereby . . . and shall be deemed guilty of a 
misdemeanor. 


The famous Civil Rights Cases** decided in 1883, however, 
declared the foregoing sections of the act to be invalid as an exten- 





and cultivate the soil without the rignt to purchase or own it. They were 
excluded from many occupations of gain, and were not permitted to give 
testimony in the courts in any case where a white man was a party”. 

Slaughterhouse Cases, 16 Wall, 36, 21 L. Ed. 394 (1872). 

1. Wick Yo v. Hopkins, 118 U. S. 356, 6 S. Ct. 1064, 30 L. Ed. 220 
(1885): An alien is a “person” within meaning of the 14th Amendment 
and is entitled to the equal protection of the laws. Prowd v. Gore, 52 Cal. 
App. 458, 207 P. 490 (1922): The word “citizen” in Civil Rights statute 
held to include aliens since it would otherwise violate 14th amendment. 

82. 18 Stat. at Large 335-336. 
83. 109 U. S. 3 (1883). 
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sion of power by Congress not authorized by the 14th Amendment, 
which merely prohibited discriminatory action by the states. It 
sought to inflict a penalty for violation of a right belonging to a 
citizen of a state and not for the violation of a right of a citizen 
of the United States. The right of the Federal government to 
afford protection under the Amendment exists only after a state 
has refused this protection.** A state may act through its legisla- 
ture, its administrative officers, or its judiciary.*° Consequently, if 
a state court enforces a discriminatory regulation of a carrier the 
aggrieved party may appeal to the Federal Courts. Or, if the dis- 
crimination is by the state legislature or a state administrative 
body, a federal question arises in the first instance.®° 

Where the requisite conditions exist for suing in the Federal 
Courts, such as diversity of citizenship, a colored citizen may 
claim, in such courts, his common law rights not to be discrim- 
inated against by a common carrier just as can a white citizen. 
Although there is no Federal common law, the Federal Courts 
will adopt and enforce the common law (or civil code) of the state 
wherein the right claimed is alleged to be violated, the reason being 
practical necessity and convenience.*? 

Recourse may also be had in the Federal Courts by virtue of 
a Congressional Act providing a penalty for any one committing 
an act under authority of a state law which contravenes the inten- 
tion of the 14th Amendment.** The Federal Courts may also 
enjoin such an act.*® 


States Civil Rights Statutes. 


Following the failure of the Federal Civil Rights Act the 
States were encouraged to take the matter into their own hands.” 





84. Supra; Ex Parte Virginia, 100 U. S. 313, 25 L. Ed. 667 (1879) ; 
Cully v. Baltimore & O. R. Co., 6 Fed. Cas. No. 3466 (1876); Thompson 
v. Baltimore C. P. R. Co., 23 Fed. Cas. No. 13,941, reported only by court 
° Awe fs No. 3466; Brawner v. Irwin, 169 Fed. 964 (1909); Note, 14 
. R. A. 579. 

85. Home Teleph. & Teleg. Co. v. Los Angeles, 227 U. S. 278, 33 Sup. 
Ct. Rep. 312, 57 L. Ed. 510 (1912), Vestel Woodbury Willoughby, Con- 
stitutional Law of the United States, p. 247 (1929). 

86. Raymond v. Chicago Union T. Co., 207 U. S. 20, 28 Sup. Ct. Rep. 7, 
52 L. Ed. 78 (1907). ; 

87. Platt v. Lecocq, supra, note 31; Westel Woodbury Willoughby, op. 
cit, note 85, pp. 998-1000. 
me 88. R. S. §5510; Mar. 4, 1909, c. 321, §20; 35 Stat. 1092; 18 U. S.C. A. 


" 89. Home Teleph. & Teleg. Co., supra, note 85. ; 
90. Gilbert Thomas Stephenson, “Separation of the Races in Public 
Conveyances”, 3 Am. Pol. Sci. Rev. 180 (1909). 
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New York had already, in 1881, enacted a statute which was prac- 
tically the same as the Federal Act.®? Ohio followed in 1884,%? 
reducing the penalty to $100. In 1885, a number of states en- 
acted Civil Rights Statutes with provisions similar to that of the 
Congressional Act. They were Nebraska,®* Indiana,°* Illinois,% 
Rhode Island,°* Michigan,®’ Pennsylvania®® and Connecticut.® 

In all states except in the south, in which there is now an 
appreciably large negro population, there are Civil Rights statutes 
of substantially the same context as the Federal Act, except for 
certain amendments not affecting common carriers.1° However, 
they vary somewhat in their terminology’so that in the case of many 
it is very doubtful if they apply to airlines. Thus, the Illinois 
statute specifies “railroads, omnibuses, stages, street cars, boats, 
funeral hearses and public conveyances on land and water, and 
all other places of public accommodation, . . .”2°!° Under the 
rule of ejusdem generis a statute will be construed so that “after 
an enumeration of certain places of business on which a duty is 





91. New York Law, 1881, vol. i, p. 541. 

92. Laws of Ohio, 1884, pp. 15-16. 

93. Laws of Nebraska, 1885, p. 393. 

94. Acts of Indiana, 1885, p. 76. 

95. Laws of Illinois, 1885. 

96. Rhode Island Acts and Resolves, 1884-85, p. 171. 

97. Acts of Michigan, 1885, p. 131. 

98. Laws of Pennsylvania, 1887, pp. 1720-1721. 

99. Connecticut Pub. Acts, 1905, p. 323. 

100. Civili Code of California, §§51-52, as amended, 1923 (Enacted 
1901) ; Compiled Laws of Colorado 1921, §§ 4128-4129 (Enacted 1895) ; Gen- 
eral Statutes of Connecticut 1930, $ $5085 and 6065; Illinois, Smith-Hurd Ch. 
38, §§125, 126, as amended, June 5, 1911 (Enacted 1885); Burns Annotated 
Indiana Statutes 1926, §$4633, 4634; Code of Iowa, 1927, §§$13251, 13252 
(Enacted 1897) ; Revised Statutes of Kansas 1923, 21-2424; General Laws of 
the Commonwealth of Massachusetts 1921, Ch. 272, §98; Michigan, Pub. 
Acts 1931, No. 328, §$146, 147; Mason’s Minnesota Statutes 1927, §7321; 
Compiled Statutes of Nebraska 1929, 23-101, 102 (Enacted 1893); Cumula- 
tive Supplement of the Compiled Statutes of New Jersey 1911-1924, §39- 
1, 2, P. L. 1884, p. 339; As amended L. 1917, c. 106, p. 220; L. 1921, c. 174, 
p. 468; Cahill’s Consolidated Laws of New York 1930, Ch. 41, §514 (As 
amended by L. 1918, ch. 380, Sept. 1) ; Throckmorton’s 1930 Annotated Code 
of Ohio, §12940 (91 v. 17, §2; 81 v. 90, §1); Purdon’s Pennsylvania Stat- 
utes (1930) §1211 (1887, May 19, P. L. 130, §1); General Laws of Rhode 
Island, 1923, Ch. 395, §28 (6040) (29 R. I. 33); Remington’s Compiled Stat- 
utes of Washington (1922) §2686 (L. ’09, p. 1027, $434); Wisconsin Stat- 
utes 1929, 1895 c. 223; Stats. 1898 s. 4398 c.; 1925 c. 4. 

101. Supra, §125. See also the following statutes which probably do 
not apply to airlines: Compiled Laws of Colorado 1921, supra, $4128; 
Burns Annotated Indiana Statutes 1926, supra, §4633. Revised Statutes of 
Kansas 1923, supra; Michigan, supra; Cumulative Supplement of the Com- 
piled Statutes of New Jersey, 1911-1924, supra, §39-1; Throckmorton’s 
1930 Annotated Code of Ohio, supra; Purdon’s Pennsylvania Statutes 1930, 
supra; General Laws of Rhode Island, 1923, supra, §28; Wisconsin Statutes 
1929, supra. 
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imposed or a license required, and the same statute then employs 
general terms to embrace other cases, no other cases will be in- 
cluded within the general term except those of the same character 
or kind as specifically enumerated.’”?°? An airline is not a public 
conveyance on “land and water,” and hence cannot be classed as 
the same general kind of conveyance. Nor was it within the con- 
templation of the legislature when the statute was passed, since 
aviation was practically undreamed of at that time. 

However, where the statutes specify merely “ public convey- 
ances” or “common carriers,” without additional elaboration, air- 
lines would probably be included in their inhibitions. 

State Civil Rights statutes have generally been held constitu- 
tional as not in contravention of the 14th amendment requiring 
that no one be deprived of property without due process of law.1% 
And there seems to be no reason why they should not be upheld 
as a valid exercise of a police power when applied to interstate 
commerce, since they merely penalize that which is already un- 
lawful. However, a statute enacted by the “carpet-bag” legis- 
lature in Louisiana, which prohibited, not only any discrimination 
but also any distinction between accommodations for colored and 
white persons on common carriers, was held to violate the Com- 
merce clause of the Constitution. 

A colored woman boarded a steamboat at a point on the Mis- 
sissippi River in Louisiana for passage to another point in the 
same state. The vessel was registered as a United States ship 
and plied between Vicksburg, Mississippi, and New Orleans, Lou- 
isiana. The Supreme Court of the United States based its decision 
on the holding of the state court which had decided that the 
statute applied to interstate commerce and held that, since it tended 
toward a lack of uniformity, it unreasonably burdened commerce 





102. Cecil v. Green, 161 Ill. 265, 43 N. W. 1105, 32 L. R. A. 566 (1896) 
holds that the term “and all other places of accommodation and amuse- 
ment” in Illinois Statute does not include soda fountain in drug store. 
But in Youngstown Str. Ry. v. Tokus, 4 Ohio App. 276 (1915) a similar 
provision in the Ohio statute was held to apply to a public dancing pavilion 
because the court construed it to be the intention of the legislature to 
include such places. 

103. Civil Code of California, supra, note 100 §51; General Statutes of 
Connecticut 1930, supra, note 100, $5985; Code of Iowa 1927, supra, note 100, 
§13251; General Laws of the Commonwealth of Massachusetts 1921, supra, 
note 100; Mason’s Minnesota Statutes 1927, supra, note 100; Compiled Stat- 
utes of Nebraska 1929, supra, note 100, 23-101; Cahill’s Consolidated Laws 
of New York, 1930, supra, note 100; Remington’s Compiled Statutes of 
Washington (1922) supra, note 100. 

104. Baylies v. Curry, 21 N. E. 595 (Ill, 1889); Donnell v. State, 48 
Miss. 661 (1873); People v. King, 18 N. E. 245 (N. Y. 1888). 
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between the states. The inference drawn from the opinion of 
the court is that the same construction would be given a state 
statute which required separate compartments for white and col- 
ored persons.'°* Consequently, its main effect has been to deter 
state action in passing Jim Crow laws applicable to interstate com- 
merce. 


Jim Crow Statutes. 


The term “Jim Crow” does not refer to the color of negroes 
and is in no way derogatory to the colored race. It was the name 
given one of the early popular minstrel songs. About 1841, it was 
used to designate a negro coach on a railroad in Massachusetts.?%" 

Before the enactment of the Jim Crow laws, carriers operat- 
ing in the south already had regulations requiring the separation 
of white and colored passengers.‘ The laws, therefore, were 
not intended strictly to enforce separation but merely legalized 
an existing custom.’ The same separation is enforced in public 
schools? even in northern states, prisons, and housing facilities. 
Most states also prohibit miscegenous marriages. The United 
States Army finds it advisable to separate the colored from white 
troops. This separation is for the welfare of both races. 

The first Jim Crow laws were enacted by Florida and Mis- 
sissippi in 1865"! and by Texas in 1866. In 1870, Georgia en- 
acted a statute requiring equal accommodations."* In 1871, Texas 
repealed the law of 1866 and enacted a statute similar to that of 
Louisiana declared unconstitutional in Hall v. DeCuir.* Ar- 
kansas required equal accommodations by statute enacted in 1874.15 


105. Hall v. DeCuir, 95 U. S. 485, 24 L. Ed. 547 (La., 1877); Acts of 
Louisiana, Bary pp. 156- 157. 

106. N. O. & T. R. Co. v. Mississippi, 133 U. S. 587 (1890). 

107. fa Dictionary & Cyclopedia (1911 ed.). 

108. Hall v. DeCuir, supra, note 105; Derry v. Lowry, 6 Phila. Rep. 
30 (1865); Westchester & Philadelphia Railroad Co. v. Miles, 55 Penn. 
State Rep. 209 (1867); Pleasants v. North Beach & Mission R. Co., 34 
Calif. 586; Chicago & Northwestern Railway Co. v. Williams, 55 Ill. 185, 
a7} Rep. 641 (1870); Coger v. North West Union Packet Co., 37 Ta. 145 

109. Gilbert Thomas Stephenson, loc. cit., note 90, p. 189. 

110. Ward v. Flood, 48 Cal. 36, 17 Am. Rep. 405; Cory v. Carter, 48 
Ind. 337, 17 Am. Rep. 738; Roberts v. City of Boston, 5 Cush. 198; State 
v. Duffy, 7 Nev. 342, 8 Am. Rep. 713; P. v. Gallagher, 93 N. Y. 438, 44 
Am. R. 232; Garnes v. McCann, 21 Ohio 198 

: 111. Laws of Florida, 1865, p. 25; Laws of Mississippi, 1865, pp. 231- 
232. 

112. Laws of Texas, 1866, p. 67. 

113. Georgia Laws, 1870, hes 427-428. 

114. Texas Laws, 1871, 2d session, p. 16. 

115. Code of Arkansas, 1874, sec. 764, p. 259. 
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Other states might have enacted Jim Crow laws earlier, except 
for the Reconstruction regimes.'?® 


The first Jim Crow law, as they exist today, was enacted by 
Tennessee in 1881.11" Florida followed in 1887;%8 Mississippi 
in 1888 ;*2° Texas in 1889;!*° Louisiana in 1890,!*4 and Alabama,?2? 
Kentucky,'** Arkansas** and Georgia in 1891.15 After an interval 
of several years there followed South Carolina in 1898 ;}2° North 
Carolina?’ and Virginia in 1899;!?° and Maryland in 1904.12 

The early Jim Crow Statutes were enacted with particular 
reference to railroads and did not, in most instances, include city 
street car lines. In many states, however, city ordinances re- 
quired separation of passengers on street-cars and after 1900 
statutes were passed requiring such segregation.*° In only one 
statute were steamboats included.?* 


Jim Crow statutes now exist in all southern states except Mis- 
souri. The Alabama statute is fairly typical :1®? 


“All railroads carrying passengers in this state, other than street 
railroads, shall provide equal but separate accommodations for the white 
and colored races, by providing two or more passenger cars for each 
passenger train, or by dividing the passenger cars by partitions, so as to 
secure separate accommodations.” 


Penalties for violation are provided against company, conductor, 
and passenger generally. 

Most such statutes exclude from their operation nurses ac- 
companying persons of opposite race or color, officers in charge 
of prisoners, and employees of the railroad. 

Statutes and ordinances governing the separation of passen- 





116. For entire historical discussion see Gilbert Thomas Stephenson, 
loc. cit., note 90, and same author in 43 Am. Law Rev. 695 (1909), “Race 
Distinctions in American Law” 

117. Laws of Tennessee, 1881, pp. 211-212. 

118. Laws of Florida, 1887, p. 116. 

119. Laws of Mississippi, 1888, pp. 45, 48. 

120. Laws of Texas, 1889, pp. 132-133. 

121. Laws of Louisiana, 1890, pp. 152-154. 

122. Laws of Alabama, 1891, p. 412. 

123. Laws of Kentucky, 1891, pp. 63, 64. 

124. Laws of Arkansas, 1891, pp. 15-17. 

125. Laws of Georgia, 1891, I, 157-158; 1899, pp. 66-67. 

126. Laws of South Carolina, 1898, pp. 778-779. 

127. Laws of North Carolina, 1899, pp. 539-540. 

128. Laws of Virginia, 1899-1900, pp. 236-237. 

129. Laws of Maryland, 1904, pp. 187-188. 

130. Gilbert Thomas Stephenson, “Separation of the Races in Public 
Conveyances”, 3 Am. Pol. Sci. Rev. 180, 199 (1909). 

131. Laws of North Carolina, supra, note 127. 
132. Code of Alabama, 1923, Sec. 9968. 
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gers on street-cars usually permit their separation by assignments 
to seats in opposite ends of the cars.1** 

Since bus companies do not fall within the statutes,1** sev- 
eral states have enacted laws which specifically require separation 
on buses. The Louisiana statute provides :1*° 


“All bus companies, corporations, partnerships, persons or associations of 
persons carrying passengers for hire in their buses, carriages, or vehicles 
in this state shall provide equal but separate accommodations for the white 
and colored races designating separate seats or compartments so as to 
secure separate accommodations for the white and colored races; no per- 
son or persons shall be permitted to occupy seats or compartments other 
than the ones assigned to them on account of the race they belong to.” 


Georgia has a law framed in the following language :1** 


“Motor common carriers may confine themselves to carrying either white 
or colored passengers, or they may provide different motor vehicles for 
carrying white and colored passengers; and they may carry white and 
colored passengers in the same vehicle but only under such conditions of 
separation of the races as the Commission may prescribe.” 


The North Carolina Code contains a provision similar to that 
in the Georgia statute,’*’? exempting bus lines which carry for one 
race only. It is doubtful, however, if either of these statutes 
would be upheld as constitutional.** The 14th Amendment par- 
ticularly provides against a state making any discriminatory law, 
and there can be no question that a carrier, if it meets the require- 
ments of being a common carrier, does discriminate if it carries 
for one class of persons only.'*® 

There are no Jim Crow statutes which apply directly to air- 
lines. However, in a recent case involving a statute which gave 
the North Carolina Corporation Commission general powers to 
regulate intrastate bus lines,'*° it was held that the Commission had 





133. Laws of Arkansas, Act. Mar. 27, 1903, p. 178, §1; Crawford & 
Moses, Digest of the Statutes of Arkansas, 1921, §998. 

134. Brumfield v. Consolidated Coach Corp., i? note 30, p. 365; 
Patillo v. State, 47 S. W. (2d) 847 (Crim. App. Tex., ). 

135. Act 207, 1928, p. 272, Section 1; Robert H. _. Criminal Stat- 
utes of Louisiana (1929), p. 226; see also, Statutes of Oklahoma, 1931, secs. 
9332, 9355, and 9336; Virginia Code of 1930, $4097Z. 

136. 1931 Code Supplement, Sec. 1770 (60-LLL.). 

137. North Carolina Code of 1931, §2613. 

138. A. W. Gholson, Jr., “Separate and Equal Accommodations in 
Motor Busses”, 8 N. C. L. Rev. 455 (1929-30). 

139. McCabe v. A. T. & S. F. R. Co., 235 U. S. 151, 35 Sup. Ct. Rep. 
69, 59 L. Ed. 169 (1914). 

140. Ch. 136, P. L. 1927, “The Commission is hereby vested with 
power and authority to supervise and regulate every motor vehicle carrier 
under this article; to make or approve rates, fares, charges, classifications, 
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the power to require separation of white and colored passengers 
on the grounds that the bus line was required to possess a charter 
to operate, and because the general policy of the state required 
such segregation.'*t Consequently, where a state statute is con- 
strued to give an administrative body powers to regulate intrastate 
airlines, the same result may be reached whereby airlines would 
be required to separate white and colored passengers.1*? 

Jim Crow statutes have been held to be a valid exercise of the 
police power.*** They are not in contravention of the 14th Amend- 
ment as depriving of the equal protection of the laws, because 
negroes are not more discriminated against than are white per- 
sons. The equality of right secured by the Constitution does not 
demand identity of rights. 

There is no deprivation of property without due process of 
law, because the right to be carried is a civil right and not a right 
of property. And the equal rights and privileges clause is not 
violated, because the law applies to all alike. Some contention has 
been made that they violate the 13th Amendment but there is no 
basis for this, since it merely prohibits slavery. 

There is some conflict of authority as to whether a Jim Crow 
law can operate on interstate transportation lines. The greater 
number of state supreme court and Federal lower court decisions 
hold that, in the light of Hall v. DeCuir,** such laws are uncon- 





rules, and regulations for service and safety of operation and checking 
baggage of each such motor vehicle carrier; to supervise the operation of 
union passenger stations in any manner necessary to promote harmony 
among the operators and efficiency of service to the travelling public; 
: to require the increase of equipment capacity to meet public con- 
venience and necessity; and to supervise and regulate motor vehicle carriers 
in all other matters affecting the relationship between such carriers and the 
traveling and shipping public. The Commission shall have the power and 
authority, by general order or otherwise, to prescribe rules and regulations 
applicable to any and all motor vehicle carriers. P 

141. Corporation Commission v. Interracial Commission, supra, note 76; 
A. W. Gholson, Jr., loc. cit., note 138. 

142, See Fred D. Fagg, J. and Abraham Fishman, loc. cit., Note 6, App. C. 

143. L. N. O. & T. R. Co. v. Mississippi, supra, note 106; se v. 
Ferguson, 163 U. S. 537 (La., 1896); McCabe v. A. T. & S. Ry Ge., 
supra, note 139; Anderson v. L. & N. R. Co., 62 Fed. 46 (C. C. Ky. 1894) ; 
Ohio Val. Ry’s. Receiver v. Lander, 104 Ky. 431, 47 S. W. 344 €1898). 

144. Supra, note 105, pp. 497-8. “Mississippi may require the steamer 
carrying passengers to provide two cabins and tables for passengers, and 
may make it a penal offense for white and colored persons to be mixed 
in the same cabin or at the same table. If Louisiana may pass a law for- 
bidding such steamer from having two cabins and two tables—one for white 
and the other for colored persons—it must be admitted that Mississippi 
may pass a law requiring all passenger steamers entering her ports to have 
separate cabins and tables, and make it penal for white and colored persons 
to be accommodated in the same cabin or to be furnished with meals at 
the same table. Should state legislation in that regard conflict, then the 
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stitutional as placing an undue burden on interstate commerce, 
and that Congress, not having occupied the field, indicates by its 
silence that this field should be left unregulated.1* 

The Supreme Court of Tennessee has held that the Jim Crow 
law of that state’*® applies to interstate passengers.’*7 The court 
distinguished the case from Hall v. DeCuir because the facts dif- 
fered, and contended that nothing in the Federal Constitution was 
abrogated. However, this case has had a minority following.1** 
A New York case, decided three years previous to the Tennessee 
case, held that the same Tennessee statute was violative of the 
Constitution insofar as it applied to interstate commerce.™® 

A more recent case has held that the Kentucky Jim Crow 
law was applicable to an interurban electric line incorporated under 
the laws of Kentucky and operating under a Kentucky franchise 





steamer must cease to navigate between ports of the States having such 
conflicting legislation, or must be exposed to penalties at every trip. 

“Those who framed the Constitution never intended that navigation, 
whether foreign or among the States, should be exposed to such conflicting 
legislation; and it was to save those who follow that pursuit from such 
exposure and embarrassment that the power to regulate such commerce 
was vested exclusively in Congress.” 

145, LON. OV Orr eGov. aiomeeyt, supra, note 106, p. 589; Chesa- 
peake & Ohio R. Co. v. EEE ig 179 U 388, 21 Sup. Ct. Rep. 101, 45 
L. Ed. 244 rd McCabe v. A. T. & % z R. Co., supra, note 139; ‘Ab- 
bott v. Hicks, 11 S. 74 (La, — Hart v. State, 100 Md. 595, 60 A. 457 
(1905) ; Carey v. Spencer, 36 N Y. Supp. 886 (1895) ; Ohio Val. Ry’s. Re- 
ceiver v. Lander, supra, note 143; Anderson noes Fae og N. R. Co., supra, note 
143; D. Newton Baker, “Segregation of White and Colored Passengers on 
Interstate Trains”, 19 Y. L. J. 445 (1909-10) ; John C. Doolan, “Validity of 
Separate Coach Laws When Applied to Interstate Passengers”, 1 Va. L. R. 
379, 385 (1914). 

146. Acts 1891, c. 52. 

147. Smith v. State, 100 Tenn. 494, 46 S. W. 566, 41 L. R. A. 432 (1898). 

148. In Alabama & V. Ry. Co. v. Morris, 60 S. 11, 14 (Miss., 1912) 
the court said: “A riot upon an jnterstate train growing out of the refusal 
of common carriers to recognize a situation known to every Mississippian— 
black and white—would endanger the lives and disturb the peace of all 
passengers on the train, intrastate and interstate; and we therefore decline 
to limit the applicability of the statute to intrastate commerce. Possessing 
the knowledge of local conditions common to all residents of our section, 
we confess some surprise that there was no sequel to the event described 
by the record.” 

“One more observation: If we should hold that the statute is in- 
applicable to interstate travelers, it seems to us that necessarily it must be 
condemned altogether, as the theory upon which its wisdom and justice 
rests will thus be declared fanciful and without foundation in fact. If the 
peculiar conditions existing here demanded this legislation to conserve 
the peace of the state and our lawmakers have so decided, the mere fact 
that the passenger is gonig out of the state, coming into the state from 
without, or travelling across the state, does not alter the complexion of 
affairs, nor render the danger less, should a negro or white man be re- 
quired against his will to occupy a car with passengers of another race.” 

See also, Southern R. Co. v. Norton, 112 Miss. 302, 73 S. 1 (1916). 

149. Carey v. Spencer, supra, note 145. 
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a line from South Covington to Covington, a distance of five 
miles, and a total distance of ten miles from South Covington to 
Cincinnati, Ohio.*° Eighty per cent of its passengers were inter- 
state. The United States Supreme Court based its decision on the 
ground that the acceptance of a franchise from the State com- 
pelled the carrier to obey the state’s laws and said: “An inter- 
urban railroad company deriving its powers from the state, and 
subject to obligations under the laws of the state, should not be 
permitted to exercise the powers given by the state, and escape 
its obligations to the State, under the circumstances presented by 
this record, by running its coaches beyond state lines.” Justice 
Day dissented on the grounds that such a short distance was 
traversed in Kentucky and such a small percentage of the busi- 
ness conducted there that the additional expense would unduly 
burden interstate commerce. 

Several cases involving the question of the interstate applica- 
tion of Jim Crow laws have reached the United States Supreme 
Court. However, the issue has always been evaded, usually be- 
cause the State courts had previously held the statute to apply only 
to intrastate travel or because the federal court did not feel dis- 
posed to so construe it that it would apply to interstate carriage. 
The court has been very careful to avoid a direct decision of the 
question, but, from its frequent comments that the statutes applied 
only to intrastate travel and, therefore, raised no question of con- 
stitutionality, it is fair to surmise that the high court might decide 
against their validity if squarely confronted by the proposition.’ 





150. South Covington & C. St. R. Co. v. Kentucky, 64 L. Ed. 631. 


151. L. N. O. & T. R. Co. v. Mississippi, supra, note 106; Plessy v. 
Ferguson, supra, note 143; Chesapeake & Ohio R. Co. v. Kentucky, supra, 
note 145; McCabe v. A. T. & S. F. R. Co., supra, note 139. 

In the Minnesota Rate Cases, 230 U. S. 352, 398 (1913) the court said: 
“The grant in the Constitution of its own force, that is, without action 
by Congress, established the essential immunity of interstate commercial 
intercourse from the direct control of the States with respect to those 
subjects embraced within the grant which are of such a nature as to demand 
that if regulated at all, their regulation should be prescribed by a single 
authority. It has repeatedly been declared by this court that as to those 
subjects which require a general system or uniformity of regulation the 
power of Congress is exclusive. In other matters, admitting of diversity 
of treatment according to the special requirements of local conditions, the 
States may act within their respective jurisdictions until Congress does act; 
and, when Congress does act, the exercise of its authority overrides all con- 
flicting state legislation. 

“The principle, which determines this classification, underlies the doc- 
trine that the States cannot under any guise impose direct burdens upon 
interstate commerce. For this is but to hold that the states are not per- 
mitted directly to regulate or restrain that which from its nature should 
be under the control of the one authority and be free from restriction save 
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On the other hand, if the Supreme Court should follow its 
decision in the South Covington case and extend that doctrine to 
interstate carriers covering a wider territory, then the state’s power 
to enact interstate Jim Crow laws is very nearly complete, as long 
as Congress does not intercede. 

Where a state, through its administrative body, may compel 
intrastate airlines to provide separate accommodations for white 
and colored passengers, it may also require such airlines which 
extend their lines into other states to separate interstate passengers 
as well, if the South Covington case is accepted as authority. We 
must consider that an airplane can travel all the way across some 
states in the same time that it takes an interurban train to travel 
across one large city. 

However, there are other considerations affecting the question, 
having to do with the design of the planes. The general opinion 
is that the trend is toward a small plane accommodating from 
eight to ten passengers and with single lavatory and toilet facili- 
ties.°* The reason is mainly economy. With such small planes, 
any separation by means of a wall would not only be impracticable 
but would also probably result in the loss of the Federal license 
for the plane, since licensed planes are constructed under pre- 
scribed specifications which are not usually permitted to be changed 
to any great extent. Consequently, since many states require a 
Federal license, such a Jim Crow regulation by a state would be an 
undue burden upon interstate commerce, and unconstitutional. 

An alternative, of course, would be to require the intrastate 
airline to fly separate planes for the accommodation of colored 
persons. This would avoid the interstate commerce problem. But 
it would be highly undesirable from the airline operator’s point 
of view. For the present, at least, airlines are sacrificing a great 





nested is governed in the manner that the national legislature constitutionally 
ordains.” 

152. See interesting article by P. G. Johnson, “23-Hour Coast-to-Coast 
Passenger Trips Soon”, in the Chicago Herald- Examiner, July 24, 1932. 

“Report of Committee on Airport Drainage and Surfacing,” Aeronautics 
Branch Department of Commerce, Dec. 1, 1931, p. 7: “What will be the 
size and weight of the airplane of tomorrow? The limit of size of the 
airplane is still far from being settled. Operating economics as much as 
design limitations will probably determine dimensions and capacities. De- 
signers are hesitant about expressing very positive opinions on this whole 
question but seem to feel that the demands by the public for frequent 
schedules will limit the maximum gross weight of transport airplanes, for 
some time to come at least, to a figure ranging somewhere from 20,000 to 
30,000 pounds. Present indications are that there is a tendency to sacrifice 
the pay load of transport airplanes for speed, with the result that in all 
probability the transport airplanes of the near future will not likely have 
a much higher gross weight than those now in use.” 
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deal in the hope of future profit. Their work to produce more 
traffic is no easy matter, with most people inherently afraid of 
this new mode of travel. Their fares have been reduced abnorm- 
ally low in view of the greater service rendered by them. Thus, 
their revenues do not greatly exceed their costs, and in many cases 
it is Opposite. Furthermore, it is not customary to keep reserve 
airplanes at all stations. A plane carrying one class of passengers 
might not be able to get through to a station because of bad weather 
conditions, and yet the plane which was to accommodate the other 
class might get through. The carrier would then be subject to the 
charge that it would be contrary to law to carry one race and not 
the other. In addition, the negro air traffic is extremely light and 
probably will continue to be. Therefore, it would be an intolerable 
burden on any airline to have to provide the equipment necessary 
to operate the extra service. 

The only alternative appears to be the requirement of separate 
seating in different parts of the plane. But even this is not alto- 
gether desirable, since an airline should not be compelléd to sacri- 
fice any of its seats and leave them empty merely because a white 
person might not care to sit near a colored individual. 

It is far better to leave this perplexing situation for the air- 
lines to handle without state interference. In fact, at present, 
whether in the north or in the south, where members of both races 
are assigned to the same plane, colored persons are usually seated 
in the rear and white persons in the front part of the plane. 


Carrier’s Rules Requiring Separation. 


The right of a common carrier to make reasonable regulations 
for the conduct of its business permits it to separate white and 
colored persons aboard its conveyances.1°* 





153. Hall v. DeCuir, supra, note 105; Chiles v. C. & O. R. Co., 218 
U. S. 71 (Ky., 1910) ; Green v. The City of Bridgetown, Fed. Cas. No. 5754 
(Ga., 1879) ; Logwood v. Memphis & C. R. Co., 23 Fed. 318 (Tenn., 1885); 
Murphy v. Western & A. R. R., 23 Fed. 637 (Tenn., 1885); The Sue, 23 
Fed. 843 (1885); McGuinn v. Forbes, 37 Fed. 639 (Md., 1889); Hauck v. 
Southern Pac. Ry. Co., 38 Fed. 226 (Tex., 1888); Bowie v. Birmingham 
Railway & Electric Co., 125 Ala. 397, 27 S. 1016, 50 L. R. A. 632, 82 Am. 
St. Rep. 247 (1900); Ohio Val. Ry’s. Receiver v. Lander, supra, note 143, 
p. 347; Brumfield v. Consolidated Coach Corp., supra, note 30, p. 365; Smith 
v. Chamberlain, 38 S. C. 529, 17 S. E. 371, 19 L. R. A. 710 (1893); West- 
chester & Philadelphia Railroad Co. v. Miles, supra, note 108; Note, 11 L. 
R. A. (N. S.) 268; Barnes, Interstate Transportation, pp. 576-7 (1910); 
Mitchie, Carriers, pp. 1944-5; M. G. Roberts, Federal Liability of Carriers, 
p. 561 (2d ed., 1929); Contra: Coger v. North West Union Packet Co., 
37 Ia. 145 (1873). 
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In an early case most often cited for its reasoning the court 
said :1*4 


“The right of carrier to separate his passengers is founded upon two 
grounds—his right of private property in the means of conveyances, and 
the public interest. The private means he uses belong wholly to himself, 
and imply the right of control for the protection of his own interest, as 
well as the performance of his public duty. He may use his property, 
therefore, in a reasonable manner. It is not an unreasonable regulation 
to seat passengers so as to preserve order and decorum, and to prevent 
contacts and collisions arising from natural’ or well-known customary 
repugnancies, which are likely to breed disturbances by a promiscuous 
sitting. This is a proper use of the right of private property, because 
it tends to protect the interests of the carrier as well as the interests of 
those he carries. If the ground of regulation be reasonable, courts of 
justice cannot interfere with his rights of property. The right of the 
passenger is only that of being carried safely, and with due regard to 
his personal comfort and convenience which are promoted by a sound 
and well-regulated separation of passengers. An analogy and an illus- 
tration are found in the case of an innkeeper, who, if he have room, is 
bound to receive guests. But a guest in an inn cannot select his room 
or his bed at pleasure; nor can a voyager take possession of a cabin or 
a berth at will or refuse to obey the reasonable orders of the captain of 
a vessel. But, on the other hand, who would maintain that it is a 
reasonable regulation, either of an inn or a vessel, to compel the passengers 
black and white, to room and bed together? If a right of private prop- 
erty confers no right of control, who shall decide a contest between 
passengers for seats or berths? Courts of Justice may interpose to compel 
those who perform a business concerning the public, by the use of private 
means, to fulfill their duty to the public—but not a whit beyond.” 


A common carrier has an unquestionable right to seat its 
passengers wherever it desires. The passenger can merely demand 
that he be carried.1** For this reason the carrier may segregate 
its white and colored passengers. But, all passengers must be 
treated alike. Consequently, all accommodations for which the 
same fares are charged must be substantially equal.'*° 





154. Westchester & Philadelphia Railroad Co. v. Miles, supra, note 108. 

155. Galena & Chicago Union Railroad Co. v. Yarwood, 15 Ill. 468 
(1854) ; Brumfield v. Consolidated Coach Corp. supra, note 30; Day v. Owen, 
supra, note 79, p. 525; Chesapeake Ohio & Southwestern Rd. Co. v. Wells, 
i 613 (1887); Memphis & Charleston Rd. v. Benson, 85 Tenn. 627 
(1 

156. Gray v. Cincinnati —— ne Co., 11 Fed. 683 (Ohio, 1882) ; 
The Sue, supra, note 153; C. & N. W. R. Co. v. Williams, 55 Ill. 185, 
8 Am. Rep. 641 (1870); Chilton v. St. Pia Ol, MoR Co. 21 S. W. 487 
19 L. R. A. 269 (Mo., 1893) ; St. Louts-San Francisco Ry. Co. V. Loftus, 234 
Pac. 607 (Okla., 1925) ; Murphy v. Western & A. R. R., supra, note 153; 
McGuinn v. Forbes, supra, note 153; Logwood v. Memphis & C. R. Co., 
supra, note 153; Houck v. S. P. Ry. Co., supra, note 153; Green v. The City 
of Bridgetown, supra, note 153; Councill v. Western & Atlantic R. R. Co., 
1 1. C. C. R. 638 (1887); Heard v. Georgia R. R. Co., 1 I. C. C. R. 719 
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Congress has preserved this right by allowing carriers falling 
within the provisions of the Interstate Commerce Act to provide 
for such segregation when equal accommodations are afforded.15* 

Airlines are not, however, included in the Interstate Com- 
merce Act. Hence, Congress not having acted, it is presumptive 
that interstate airlines are free to make reasonable regulations 
separating passengers because of race and color. This presump- 
tion is strengthened by the fact that Congress permits those car- 
riers coming within the Act to make such regulations. 

In a recent case, a colored woman was refused a seat on a 
bus. The bus company had a rule that seats could be reserved in 
advance on a particular bus and that those without seats had to 
wait for a subsequent bus. The plaintiff bought her ticket and 
demanded a seat aboard the vehicle in question just before time 
for it to leave. There were two unoccupied seats, but the carrier 
refused to let her occupy one of them since both had previously 
been reserved, The carrier was upheld in its contention that its 
rule was reasonable as incident to its ownership of property and 
as an aid in serving the public and that it would be abrogating its 
contracts with those for whom the two vacant seats were reserved 
if others were allowed to occupy them.1*® The result in this case 
is important inasmuch as the facts very closely resemble those ex- 
isting on most airlines where all seats customarily are reserved. 

Not only are the seats on airplanes held subject to reservations, 
but there is also the safety factor which requires further considera- 
tion, where colored and white persons apply for passage on the 
same plane. The carrier has the right to protect its property from 
destruction and it owes a duty to protect its passengers from harm. 
While it also owes a duty to afford equal accommodations for all 
passengers, still it may separate them, either by providing separate 
compartments or separate vehicles. At the same time all persons 
have a right to be carried, unless they have personal disqualifica- 
tions which permit the carrier to bar them. 

Consequently, our conclusion is that a rule under which an 
airline, at its discretion, may refuse to accept a person for passage 





(1888) ; Edwards v. N. C. & St. L. R. Co., 12 I. C. C. R. 247 (1907) ; Cozart 
v. Southern Ry. Co., 16 I. C. C. R. 226 (1909) ; Gaines v. Seaboard Air Line 
R. Co., 16 I. C. C. R. 471 (1909); Barnes, op. cit., note 153; Mitchie, op. 
cit, note 153; M. G. Roberts, op. cit., note 153. 

157. See Councill v. Western & Atlantic R. R. Co., supra; Heard v. 
Georgia R. R. Co., supra; Edwards v. N. C. & St. L. R. Co., supra; Cozart 
v. Southern Ry. Co., supra; Gaines v. Seaboard Air Line R. Co., supra. 

158. Chiles v. C. & O. R. Co., supra, note 153. 

159. Brumfield v. Consolidated Coach Corp., supra, note 30. 
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after another person of opposite race and color has reserved a seat 
on the same plane is reasonable, provided the circumstances justify 
it on the ground of safety, comfort and convenience. Such cir- 
cumstances exist in most sections of the south. If a close contact 
between persons of opposite races might lead to endangering the 
security of all the passengers and also the plane in which they are 
riding, the airline has the right to protect its property and it has 
the duty to protect its passengers by appropriate regulation. Since 
the rule applies alike to colored and white persons under similar 
circumstances there is no violation of equality of right. Neither 
the white nor the colored person is thereby refused passage be- 
cause of race or color, but because of the personal disqualification 
which is the result of conflicting racial characteristics likely to 
endanger property and human life if inter-mixed. 


SUMMARY 


(1) An airline is a common carrier and, as such, at common 
law and by virtue of the 14th Amendment, must carry all who 
apply and are not subject to personal disqualifications for which 
they may be barred. 

(2) An airplane in flight is so greatly affected by the safety 
factor that any person may be rejected who, by reason of personal 
disqualifications, will materially increase the hazards of travel. 

(3) An airline may make and enforce any reasonable regu- 
lations intended to promote its duty to serve the public and to 
protect its passengers and property. 

(4) Civil Rights statutes, as a rule, do not apply to airlines. 

(5) No Jim Crow laws apply directly to airlines. In any 
event, it is not likely that they are applicable to interstate carriers. 

(6) An airline may separate colored and white passengers 
irrespective of statutes and whether intrastate or interstate, if they 
are treated equally. 























PROSECUTION OF UNLICENSED FLYING 
CASES 


Frep D. Face, Jr., and Leo FreEpDMAN* 


Forty-five states now require licenses for aircraft and airmen 
operating within their boundaries and, in a majority of the states, 
a federal license is required.1_ Unlicensed flying is made a mis- 
demeanor and is punishable by fine, imprisonment, or both. A 
typical statutory provision requiring a federal license for all air- 
craft and airmen is that of Illinois,? as follows: 


“Sec, 2. Aircraft: Construction, design, and airworthiness: Federal 
License: The public safety requiring and the advantages of uniform regu- 
lation making it desirable in the interest of aeronautical progress that air- 
craft operating within this State should conform with respect to design, 
construction, and airworthiness to the standards prescribed by the United 
States government with respect to navigation of civil aircraft subject to its 
jurisdiction, it shall be unlawful for any person to operate any aircraft 
within the State unless such aircraft has an appropriate effective license, 
issued by the Department of Commerce of the United States, and is reg- 
istered by the Department of Commerce of the United States; Provided, 
however, that this restriction shall not apply to military aircraft of the 
United States, or public aircraft of any state, territory, or possession thereof, 
or to aircraft licensed by a foreign country with which the United States 
has a reciprocal agreement covering the operation of such licensed aircraft. 

“Sec. 3. Qualifications of pilots: Federal license: The public safety 
requiring and the advantages of uniform regulation making it desirable in 
the interest of aeronautical progress that a person engaging within this 
State in navigating aircraft in any form of navigation, shall have the quali- 
fications necessary for obtaining and holding a pilot’s license issued by the 
Department of Commerce of the United States, it shall be unlawful for 
any person to operate any aircraft in this State unless such person is the 
holder of a correct, effective pilot’s license issued by the Department of 
Commerce of the United States: Provided, however, that this restriction 
shall not apply to those persons operating military aircraft of the United 
States, or public aircraft of any state, territory, or possession thereof, or 
operating any aircraft licensed by a foreign country with which the United 
States has a reciprocal agreement covering the operating of such licensed 
aircraft. 





*Mr. Freedman is a student at Northwestern University Law School. 
1. F. D. Fagg, Jr., “The Trend Toward Federal Licensing,” 2 JouRNAL 
or Arr Law 542, and see also, Fagg, “A Survey of State Aeronautical 
Legislation,” 1 JourNAL oF Arr Law 452. 
An Act to Regulate Aeronautics, approved July 9, 1931; Laws of 
Illinois, Fifty-seventh General Assembly, 1931, p. 194; Smith-Hurd Illinois 
Revised Statutes, 1931, ch. 15%. 
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“Sec. 19. Penalty: Any person failing to comply with the require- 
ments of, or violating any of the provisions of this Act, or the rules and 
reguiations for the enforcement: of this Act made by the Illinois aero- 
nautics commission, shall be guilty of a misdemeanor and punishable by a 
fine of not more than five hundred dollars, or by imprisonment for not 
more than ninety days or both.” 


While it is considered entirely desirable to adopt the federal 
standard, for reasons of uniformity and to effect a substantial 
saving in money and in administrative duties, most of the states 
require state registration of all federal licenses granted to aircraft 
and airmen operating within their boundaries—with the rather 
general exception of those operating in interstate commerce.* The 
Illinois provision is as follows: 

“Sec. 11. Powers and duties of commission: Licenses: * * * Within 
the same period (sixty days after the commission is created) all pilots and 
owners and/or operators of all aircraft shall register the Federal licenses 
of said airmen and of said aircraft in such manner as the commission may 
by regulation provide. * * *”’ 

Such a requirement enables the state aviation commission to 
maintain its own record of licensed aircraft and pilots, for ad- 
ministrative purposes, and serves as a ready reference for the de- 
tection of violations. There are, however, certain problems which 
arise in connection with unlicensed flying operations and which 
flow from the adoption of the requirement of federal licenses. 

Suppose, for example, that a report reaches the state aviation 
commission to the effect that John Doe has been seen flying a 
plane bearing no proper license number. A search of the com- 
mission records shows that he is not registered as a licensed pilot 
and that the plane identified as having been flown by him is also 
not registered. Assuming, of course, that the flight was purely 
of an intrastate character, it would appear at once that there has 
been a violation of the state law. There is certainly a violation 
of the provision requiring state registration; there may be a viola- 
tion of the provisions relative to unlicensed flying. 

Having examined its own files, the state commission would 
then get in touch with the proper district officer (usually the in- 
spector) representing the Aeronautics Branch of the Federal De- 
partment of Commerce. If that officer reported that no effective 
license existed for either pilot or aircraft, the state aviation com- 





3. See E. F. Albertsworth, “Constitutionality of State Registration of 
Interstate Aircraft,” 3 JouRNAL oF Air Law 1 
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mission would be under obligation to prosecute the party or par- 
ties involved for the violations mentioned.‘ 

For the purpose of simplicity, let us assume that the case in- 
volves merely an act of flying by John Doe who does not possess 
an effective federal pilot’s license, and that the plane which he 
uses is properly licensed and registered.®° The first step in the 
prosecution of such a case (assuming that no arrest had been made 
at the time of the flight) would be the filing of an information 
against the defendant. The information would not have to detail 
the specific acts constituting the offense, but would be sufficient if 
it charged the violation in the words of the statute. Thus, for 





4. There is considerable difference in the mode of proof in federal 
cases due to the fact that federal suits are in the nature of admiralty pro- 
ceedings, while the state statutes make violations a misdemeanor and so 
occasion criminal prosecutions. 

According to the Air Commerce Act of 1926 (Pub. Acts—No. 254—69th 
Congress) Section Ila, it is unlawful “(2) to navigate any aircraft (other 
than foreign aircraft) in interstate or foreign air commerce unless such 
aircraft is registered as an aircraft of the United States; (3) to navigate 
any aircraft registered as an aircraft of the United States or any foreign 
aircraft without an aircraft certificate; . . . (4) to serve as an airman 
in connection with any aircraft registered as an aircraft of the United 
States without an airman certificate . . . ,” and Section 1lb, “any 
violation of these provisions . . . shall subject the individual . . . 
to a civil penalty of $500 . . . Any civil penalty imposed may be col- 
lected by proceedings in personam against the person subject to the penalty 
and/or in case the penalty is a lien (against the aircraft) by proceedings in 
rem against the aircraft. Such proceedings shall conform as nearly as 
may be to civil suits in admiralty . . .” 

In the case of federal action to punish an offender who has failed 
to procure a license either for himself or for his aircraft, the prosecution 
would be hampered by no technicalities of evidence present in common law 
proceedings. The rules for the federal procedure are prescribed by the 
United States Supreme Court and approach the system of equity. Hence, 
the libel need not state a fact which constitutes a matter of defense, or a 
ground of exception to the operation of the law upon which the libel is 
founded. Cargo of Brig. Aurora v. United States, 7 Cranch 382 (1913). 
“In the cases of The Samuel (1 Wheat. 9) and The Hoppet (7 Cranch 389), 
it was observed by this court, that technical niceties of the common law, 
as to informations, which are unimportant in themselves, and stand only on 
precedents, are not regarded in admiralty informations; the material inquiry 
in the latter cases being, whether the offense is so set forth, as clearly to bring 
it within the statute upon which the information is founded.” The Merino, 
9 Wheat. 391 (1824). 

5. It is to be noted that the Illinois Act makes the operation of un- 
licensed aircraft a misdemeanor. This is broader than the mere navigation 
of unlicensed aircraft in that, under the former terminology, it is possible 
to prosecute the owner of the aircraft as well as the user, and makes it 
possible to get at the party who is financially responsible. 

6. In the case of practicing medicine without a license, an information 
charging “unlawfully and feloniously practicing a system of treating sick 

without then and there having a valid unrevoked certificate authoriz- 
ing him to practice . . .” was held sufficient without naming the particular 
persons treated or the place where the offense occurred: People v. Cochran, 
56 Colo. App. 394, 205 P. 473 (1922); People v. Ratledge, 172 Cal. 401, 156 
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a violation within the City of Chicago, the information would state 
that on a certain specified date, “John Doe did unlawfully oper- 
ate an aircraft within the limits of the City of Chicago, State of 
Illinois, without at the time being the holder of a correct, effective 
pilot’s license issued by the Department of Commerce of the United 
States, in accordance with Section 3 of an Act to Regulate Aero- 
nautics, approved July 9, 1931, contrary to the form of the Stat- 
ute in such case made and provided, and against the peace and 
dignity of the People of the State of Illinois.” 

At the trial, it becomes the duty of the prosecution to estab- 
lish the evidence necessary to obtain conviction. At the outset, 
the act of operating aircraft by John Doe must be shown. The 
fact of operation could be proved from the testimony of wit- 
nesses—either civilian witnesses or a state police officer or officers. 
The defendant would be identified as the party doing the operat- 
ing. The next obligation on the prosecution would seem to be to 
establish the unlawfulness of the operation—the fact that John Doe 
held no correct, effective pilot’s license at the time the flight oc- 
curred. Therefore, it becomes necessary to consider how this fact 
can be shown by the prosecution, and to what extent, if any, proof 
is necessary. The fact to be demonstrated, if full proof be re- 





P. 455 (1916) ; People v. T. Wah Hing, 47 Cal. App. 327, 190 P. 662 (1920) ; 
People v. Mash, 235 Ill. App. 314 (1925) ; People v. Walden, 317 Ill. 524, 148 
N. E. 287 (1925); People v. Frith, 157 App. Div. 492, 142 N. Y. S. 634 
(1913) ; State v. Hickok, 90 Wis. 161, 62 N. W. 934 (1895) ; State v. Hopkins, 
54 Mont. 52, 166 P. 304 (1917). But see People v. Devinny, 173 N. Y. S. 
623, 105 Misc. Rep. 555 (1919), which was reversed, upon appeal, in 227 
N. Y. 397, 125 N. E, 543 (1919). 

If any exceptions be contained in the statute, they must be negatived 
in the information. People v. Talbot, 322 Ill. 416, 153 N. E. 693 (1926). No 
allegations need be made, however, concerning a proviso as that is a matter 
of defense. As expressed in Elkins v. State, 13 Ga. 435 (1853), “The In- 
dictment must in its averments bring the accused within the operation of 
law for a violation” so that the defendant will be denied protection under 
the exceptions. Or, as in State v. Smith, 157 N. C. 578, 32 S. E. 855 (1911) 
where the court quoted Joyce on Indictments, Sec. 279, “The general rule 
as to exceptions, provisos, and the like is that when the exception or proviso 
forms a portion of the description of the offense, so that the ingredients 
thereof cannot be accurately and definitely stated if the exception is omitted, 
then it is necessary to negative the exception or proviso. But where the 
exception is separable from the description and is not an ingredient thereof, 
it need not be noticed in the accusation; for it is a matter of defense.” 
It is necessary to negative such descriptive excepticns, even though the 
burden of proof to establish them may rest upon the defendant: People v. 
Devinny, 227 N. Y. 397 (1919); State v. Fenter, 204 S. W. 733 (Mo. 1918); 
State v. Kirkpatrick, 88 W. Va. 381, 106 S. E. 887 (1921). Some cases hold 
that if the exception is contained in a separate clause of the statute they 
may be omitted in the indictment, but, in any event, the defendant must 
show his case comes within the exceptions to avail himself of its benefits: 
United States v. Nelson, 29 F. 202 (1886). 
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quired, is that the defendant was not the possessor of a proper 
license—which can be shown only by the non-existence of a license 
issued to the defendant, as determined by a search of the records 
and files. These records and files are maintained by the Aero- 
nautics Branch of the Federal Department of Commerce at Wash- 
ington and are in the custody of a Chief of Registration and a 
Supervisor of Files. The records maintained by the district rep- 
resentative or inspector—located, possibly, in the state in which 
the violation occurs—may or may not be complete. They cannot 
be considered as the final source of information. The proper 
source of information, then, is at the Washington, D. C., office. 
It is not feasible to bring the custodian of the federal records 
to Chicago, or elsewhere, to testify as to the non-existence of a 
license for John Doe. Consequently, it becomes important to de- 
termine whether or not the prosecution may offer as evidence a 
certificate from the federal official showing that no effective license 
is held by the defendant.’ 

Under common law principles, a custodian of records had no 
authority to certify that a specific document did not exist in his 
office, or that a particular entry was not to be found in a register.® 
Instead, the testimony of the custodian, or the party making the 





7. According to English common law, an authority to certify copies 
was not to be implied from the nature of a custodian of documents. Ex- 
press authority was necessary, either by means of a special or general order 
or by statute. In the United States, however, a general principle was 
evolved to the effect that “the lawful custodian of a public record has, 
by implication of his office, and without express order, an authority to 
certify copies.” Wigmore, Evidence (2nd Ed. 1923), Sec. 1677. Yet, “it 
was settled that no custodian had authority to certify any less than the 
entire and literal terms of the original,—and in short, a copy in the strict 
sense of the word.” Wigmore, supra, Sec. 1678. In these cases, it is to be 
noted, the attempt is to show that a certain certificate is on record—not the 
absence of such a certificate. 

To meet the difficulty of setting out the complete terms of the original, 
statutes have been passed which allow the certified copy to contain the 
substance of the original. Relative to federal documents, an important 
enactment provides that, “copies of any books, records, papers, or documents 
in any of the executive departments authenticated under the seals of such 
departments, respectively shall be admitted in evidence equally with the 
originals thereof.” Rev. St. 1878, Sec. 882, Code of Laws of the United 
States (1926), Sec. 661, p. 930. An Illinois statute contains a similar pro- 
vision with respect to state or territorial records, Smith-Hurd Illinois Re- 
vised Statutes, 1931, Ch. 51, Sec. 56. 

8. Wigmore, supra, Sec. 1678. There is, however, a minority doctrine, 
so far as certificates of the land-office are concerned, to the effect that 
certificates of the officers of the land office may be admitted to show that 
no warrant or survey, return of survey, or no patent has issued, nor can 
be found in their office. Stukers v. Reese, 4 Pa. 129, 131 (1846); Ruggles 
v. Gaily, 2 Rawle (Pa.) 236; and Weidman v. Kohr, 4 Serg. & R. (Pa.) 
174 (1825). See, also, Cross v. Pinckneyville Mill Co., 17 Ill. 54 (1855). 
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search, was usually required. Such evidence, of course, might be 
contested as oral evidence as to the contents of a documentary 
original contrary to the hearsay rule. But since the assumption of 
a fulfilment of duty is the foundation of the exception to the 
hearsay rule, “it would seem to follow that if a duty exists to 
record certain matters when they occur, and if no record of such 
matters is found, then the absence of any entry about them is 
evidence that they did not occur; or, to put it in another way, the 
record taken as a whole, is evidence that the matters recorded, and 
those only, occurred.’”” 

“The certificate of a custodian that he has diligently searched 
for a document or an entry of a specified tenor and has been 
unable to find it ought to be usually as satisfactory for evidenc- 
ing its non-existence in his office as his testimony on the stand to 
this effect would be; and accordingly by statute in a few juris- 
dictions custodians’ certificates of this sort have been expressly 
made admissible.”’° Thus, statutes have been passed in at least 
fifteen states which are either general or special in nature and 
which authorize the certification of non-existence of a record.™ 





9. Wigmore, supra, Sec. 1633. “Convenience decrees the admittance of 
testimony by one who has examined records that no record of a specific 
tenor is there contained instead of producing the entire mass for perusal 
in the courtroom.” Sec. 1230, and Wharton, Criminal Evidence, Sec. 160 a. 
These generalizations are substantiated by case decisions. In Hill v. Bellows, 
15 Vt. 727 (1843), a certificate of the town clerk that a certain person had 
conveyed no land was held to be incompetent evidence. The proper proof 
would have been the statement under oath of the town clerk or some person 
who had examined the records. See, also, Cross v. Pinckneyville Mill Co., 
17 Ill. 54 (1855), City of Beardstown v. City of Virginia, 81 Ill. 541 (1876) 
and Mannus-Dewall v. Smith, 139 Okl. 195, 281 P. 807 (1929). 

In 22 C. J. at page 1006 it is said: “Where it is sought to prove a 
negative, that is, that facts or documents do not appear of record, or that 
as to certain acts or proceedings the record is silent, parol evidence is ad- 
missible as primary proof; the record is not higher evidence.” In Section 
1283, the author further says: “That documents or facts do not appear of 
record may be proved by the sworn testimony of the person who is legal 
custodian of the record, or, it is usually considered, by that of any other 
competent person. Some courts have held, however, that the custodian when 
accessible is the only competent witness.” Quoted in Mannus-Dewall v. 
Smith, supra, 

10. Wigmore, supra, Sec. 1678. Italics ours. See footnote 11 for list 
of state provisions. 

11. Cotorapo—(Public records). 

“That the official certificate of the head officer or acting head officer 
or duly appointed deputy of any of the executive departments of the gov- 
ernment of the State of Colorado as to the contents of or any fact or 
matter shown by its records in his department as well as to facts 
not shown by the records of said department and duly certified to as 
not existing in the records of said department shall be received and held 
in all civil cases as competent prima facie evidence of the facts contained 
therein, and of the non-existence of such facts as are duly certified to as 
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The majority refer to particular records and would possibly not 
authorize certification of the non-existence of aircraft or airmen 
licenses. None of the statutes have any specific reference to fed- 
eral records, The existence of these statutes would by no means 





not existing in the records of such department.” (Italics ours.) Com- 
piled Laws of Colorado, 1921, Sec. 6551. 

Towa—(Public records). 

“Certificate of a public officer that he has made diligent and ineffectual 
search for a paper in his office is of the same efficacy in all cases as if such 
officer had personally appeared and sworn to such fact.” (Italics ours). 
Code of Iowa, 1927, Ch. 494, Sec. 11301. 

MicuicAN—(Legal custodian’s record). 

“Whenever any officer to whom the legal custody of any paper or docu- 
ment or record shall belong shall certify that he has made diligent examina- 
tion in his office for such paper, document or record, and that it cannot be 
found, such certificate shall be presumptive evidence of the facts so certified 
in all causes, matters and proceedings in the same manner and with like 
effect as if such officer had testified to the same in the court or before the 
officer before whom such cause, matter or proceeding is pending.” (Italics 
ours.) Compiled Laws of Michigan, 1929, Ch. 266, Sec. 14176. 

Mrinnesora—(Legal custodian’s record). 

“The certificate of any officer to whom the legal custody of any 
instrument belongs, stating that he has made diligent search for such 
instrument and that it cannot be found, shall be prima facie evidence of 
the fact so certified to in all cases, matters and proceedings.” (Italics ours.) 
General Statutes of Minnesota, 1923, Sec. 9868. 

Misstssippi—(Legal custodian’s record). 

“A certificate under his hand and official seal by an officer to whom 
legal custody of a record or paper belongs . . . shall be admissible in 
evidence . . .” Mississippi Code of 1930, Ch. 28, Sec. 1566. 

NesrasKA—(Public records). 

Identical with Iowa provision, supra. Compiled Statutes of Nebraska, 
1929, Ch, 20, Art. 12, Sec. 1282. 

New Yorx—(Legal custodian’s record). 

“Where the officer to whom the legal custody of a paper belongs 
certifies under his hand and official seal that he has made diligent examina- 
tion of his office for the paper, and that it cannot be found, the certificate 
is presumptive evidence of the facts so certified, as if the officer personally 
testified to same.” Laws of New York, Official Ed. of Civil Practice Acts, 
1921, Sec. 366. 

North Daxota—(Board of Dental Examiners). 

“A certificate of the secretary under the seal of the board stating that 
any person is or is not a registered dentist shall be prime facie evidence 
of such fact.” Compiled Laws of North Dakota, 1913, Art. 17, Sec. 513. 

Outo—(State Medical Board). - 

“A certificate signed by the secretary of state medical board, to which 
is affixed the official seal of the said state medical board to the effect that 
it appears from the records of the state medical board that no such cer- 
tificate to practice medicine or surgery, or any of its branches, in the State 
of Ohio has been issued to any such person or persons specified . . . 
shall be received as prima facie evidence of the record of such board in any 
court or before any officer of this State.” Throckmorton’s Ann. Code of 
Ohio, 1930, Sec. 12694. 

Ruove Istanp—(State Board of Pharmacy). 

“A certificate of the secretary of the State Board of Pharmacy and 
registrar of pharmacists as to any matter of record of said board, as to 
which said secretary may be called upon to testify in his official capacity 
shall be admissible evidence in any court of this state of the existence or 
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eliminate the possibility of introducing oral evidence of the non- 
existence of a particular document. Instead, they make possible— 
in certain specified/ cases—an alternate method which may be 
selected according to the convenience of furnishing one or the 
other type of evidence.’ 

Realizing, then, the difficulty of proving the non-existence of 
a federal airman’s license for John Doe by direct testimony of 
the custodian of the federal records, and realizing that, in Illinois 
and in the majority of the states, no statute permits the estab- 
lishing of such proof by certification, it remains that we determine 
whether or not the prosecution has the duty to make such a show- 
ing, or whether, perchance, the burden of proof** is upon the de- 
fendant in this particular. Since no cases exist which deal with 
aircraft or airmen licenses, resort must be had to cases dealing 
with other license questions. 

The assertion, in the information, that the defendant operated 
an aircraft without possessing a proper license is clearly a nega- 
tive averment. And, as this negative matter is a part of the 





non-existence of such matter.” General Laws of Rhode Island, 1923, Tit. 
XVI, Ch. 169, Sec. 2367. 
Soutn Daxota—(Board of Dental Examiners). 
“Such records or a transcript . . . ora certificate of the secretary 
stating that any person is or is not a legally licensed or registered dentist 
. . Shall be prima facie evidence in all courts of this state of the facts 
therein.” Compiled Laws of South Dakota, 1929, Sec. 7749. 
TENNESSEE—(Public Records). 
Identical with Iowa, supra. Code of Tennessee, 1932, Sec. 9752. 
Trexas—(Corporations). 

“A certificate of the Secretary of State to the effect that the cor- 
poration named therein has failed to file in his office its articles of incor- 
poration shall be evidence that such corporation has in no particular com- 
plied with the requirements of this chapter.” Revised Civil Statutes of 
Texas, 1925, Art. 1535. See, also, the penalty provision, General Laws of 
Texas, 1925, p. 264 (H. B. 417). 

VermMont—(Corporations). 

“A certificate by the secretary of state that the records do not contain 
the name of an organized corporation . . shall be prima facie evidence 
that such corporation ceased to exist.” General Laws of Vermont, 1917, 
Sec. 1050. 

WisconsIn—(Legal custodian’s records). 

Almost identical with Michigan provision, supra. [Visconsin Statutes, 
1929, Ch. 327, Sec. 09. 

12. State ex rel. Leonard v. Rosenthal, 123 Wis. 442, 102 N. W. 49 
(1905) ; Jones v. City of Macon, 135 S. E. 517 (Ga. App. 1926). 

13. As to the double meaning of “burden of proof,” see Wigmore, 
Evidence, Sec. 2485-2490; and Chas, T. McCormick, “Charges on Presump- 
tions and Burden of Proof,’ 5 No. Car. Law Rev. 291, 305 (1927). 

For additional text authority upon the subject of negative averments 
and burden of proof, see Wharton, Criminal Evidence (10th ed., 1912), Sec. 
341-2; Chamberlayne, Modern Law of Evidence (1911), Sec. 982-4; Bishop, 
Statutory Crimes (3rd ed. 1901), Sec. 1051-3; Greenleaf, Evidence (15th ed. 
1892), Sec. 79. 
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state’s case against the defendant, it must in some manner be 
made to appear at the trial. The difficulty may be aided, in this 
respect, by presumption. Bishop has stated: “One of the pre- 
sumptions is, that what is common continues; another, that a fact 
the existence of which is once shown, continues. Therefore, where 
the general law withholds from the mass of the people the right 
to make the particular sale in controversy, and permits it only 
to exceptional persons, of every one of whom it is certainly true 
that at some time he was not allowed to do it, the prima facie 
presumption is double: first, that the instance in controversy ac- 
cords with what is general; and secondly, that as at one time the 
defendant had no license he has none now. Hence, if he has a 
license, he must show it.”** “To adopt the phraseology of the 
Supreme Court of Illinois, it has often been held that ‘when a fact 
is peculiarly within the knowledge of a party, the burden is on 
him to prove such fact whether the proposition be affirmative or 
negative.’ Thus where one is accused of doing an act which would 
be unlawful unless the doer has received a special authority per- 
mission of law, the government may properly allege that he has 
done the act * * * without license or authority in law. When 
the act itself is proved, it may then be required of the defendant 
that he himself exhibit and prove his license and authority ;—the 
burden of evidence being shifted to him for that purpose. The 
short reason for this requirement is that license or authority is a 
fact easy for him to prove and difficult for the prosecution to 
disprove.” 

The typical air licensing statute is like that mentioned in the 
foregoing quotations. The act of operating aircraft is unlawful 
unless the craft and the airman be properly licensed. Hence, in 
the air license cases, it would seem that the burden of proving 
the existence of a license would be on the defendant.’® There 





14. Bishop, supra, Sec. 1051. Relative to presumptions, see Chas. T. 
McCormick, “Charges on Presumptions and Burden of Proof,” supra. 

15. Chamberlayne, supra, Sec. 983. (Italics ours.) 

16. By statute, in some states, the burden of proving the license is on 
the defendant. “In every proceeding under paragraph (a) of this section 
an averment that the defendant at the time of the alleged offense was 
without the required certificate of registration, shall be taken as true, unless 
disproved by the defendant.” State v. Etzenhouser, 16 S. W. (2d) 656 
(Mo. 1929—Practice of Optometry) ; and see State v. Rosasco, 103 Or. 343, 
205 P. 290 (1922—liquor). 

Court decisions, to the same effect, are to be found in State v. Schmail, 
25 Minn. 370 (1879—liquor) ; Durfee v. State, 53 Neb. 214, 73 N. W. 676 
oe and State v. Dowell, 195 N. C. 523, 143 S. E. 133 (1928— 
iquor). 
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are at least three reasons given for placing the burden on the de- 
fendant: (1) Since the act of flying is unlawful unless one be 
possessed of a license, anyone who operated aircraft would be 
prima facie committing an unlawful act and must demonstrate his 
special authority.17 (2) The subject matter of the negative aver- 
ment—possession or non-possession of the license—lies peculiarly 
within the knowledge of the defendant;?* and (3) The difficulty 
of the state in proving the negative averment, especially when a 
public interest is involved.1® Objection has been made to the first 
reason advanced on the ground that, by a parity of reasoning it 
could be said to be unlawful for one to vote unless he were an 
American citizen. A most excellent statement of the rationale of 
the problem occurs in the case of Rex v. Turner,?° wherein Bay- 


ley, J., says: 


“I have always understood it to be a general rule, that if a negative 
averment be made by one party, which is peculiarly within the knowledge 
of the other, the party within whose knowledge it lies, and who asserts 
the affirmative is to prove it, and not he who avers the negative. And if 
we consider the reason of the thing in this particular case, we cannot but 
see that it is next to impossible that the witness for the prosecution should 
be prepared to give any evidence of the defendant’s want of qualification. 
If, indeed, it is to be presumed, that he must be acquainted with the de- 
fendant, and with his situation or habits in life, then he might give general 
evidence what those were; but if, as it is more probable, he is unac- 
quainted with any of these matters, how is he to form any judgment 
whether he is qualified or not, from his appearance only? Therefore, if 
the law were to require that the witness should depose negatively to these 
things, it seems to me, that it might lead to the encouragement of much 
hardihood of swearing. The witness would have to depose to a multitude 
of facts; he must swear that the defendant has not an estate in his own 
or his wife’s right, of a certain value; that he is not the son and heir 
apparent of an esquire, etc.; but how is it at all probable, that a witness 
should be likely to depose with truth to such minutiae? On the other hand, 
there is no hardship in casting the burden of the affirmative proof on the 
defendant, because he must be presumed to know his own qualification, and 
to be able to prove it. If the defendant plead to the information, that he 
is a qualified person, and require time to substantiate his plea in evidence, 
it is a matter of course for the justices to postpone the hearing, in order 





17. Chamberlayne, supra, Sec. 983, note 7. 

18. Greenleaf, supra, Sec. 79. See criticism of this ground, Wigmore, 
supra, Sec. 2486. 

19. Rex v. Turner, 5 M. S. 206 (1816—game-law), particularly the 
opinion of Lord Ellenborough; People v. Ross, 60 Cal. App. 163, 212 P. 
627 (1922—concealed weapons) ; Smith v. Commonwealth, 196 Ky. 188, 244 
S. W. 407 (1922—liquor) ; and Commonwealth v. Thurlow, 24 Pick. (Mass.) 
374, 380 (1840—liquor). 

20. 5M. &S. 206 (1816—game-law). 
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to afford him time, and an opportunity of proving his qualifications. But 
if the onus of proving the negative is to lie on the other party, it seems 
to me, that it will be the cause of many offenders escaping conviction. I 
cannot help thinking, therefore, that the onus must lie on the defendant, 
and that when the prosecutor has proved everything, which, but for the 
defendant’s being qualified, would subject the defendant to the penalty, he 
has done enough; and the proof of qualification is to come in as matter of 
defense.” 


The state, of course, must prove the act of flying by the de- 
fendant** but, having done that, the burden, according to the rule 
in the great majority of states, is upon the defendant.” 





21. People v. Gillett, 243 Ill. App. 41, 51 (1926—securities law); Smith 
v. Commonwealth, 196 Ky. 188, 244 S. W. 407 (1922—liquor); State v. 
Dowell, 195 N. C. 523, 143 S. E. 133 (1928—liquor). 

22. FeperAt—Farone v. United States, 259 F. 507 (1919—liquor). 

ALABAMA—Porter & Co, v. State, 58 Ala. 66 (1877—dealers in pistols, 
bowie and dirk knives) ; Jsbell v. State, 17 Ala. App. 465, 86 S. 169 (1920— 
two-horse wagon on street) ; Samples v. State, 19 Ala. Appl. 478, 98 S. 211, 
aff’d 210 Ala. 544 (1923—practicing dentistry). 

ArRKANSAS—Clark v. State, 155 Ark. 16, 243 S. W. 865 (1922—liquor). 

Ca.irornia—People v. Boo Doo Hong, 122 Cal. 606, 55 P. 402 (1898— 
practicing medicine) ; People v. T. Wah Hing, 47 Cal. App. 327, 190 P. 662 
(1920) ; People v. Goscinsky, 52 Cal. App. 62, 198 P. 40 (1921—practicing 
medicine) ; People v. Ross, 60 Cal. App. 163, 212 P. 627 (1922—concealed 
weapon); People v. Quarez, 196 Cal. 404, 238 P. 363 (1925—concealed 
weapons by foreign-born). 

Itt1nois—Noecker v. People, 91 Ill. 468 (1879—liquor) ; People v. Ned- 
row, 16 Ill. App. 192 (1884—pharmacy) ; Williams v. People, 121 Ill. 84, 11 
N. E. 881 (1887—practicing medicine); Kettles v. People, 221 Ill. 221, 77 
N. E. 472 (1906—practicing dentistry) ; Abhau v. Grassie, 262 Ill. 636, 104 
N. E. 1020, Ann. Cas. 1915 B. 414 (1914—contractor claiming mechanic’s 
lien—cited for important dictum); People v. Montgomery, 271 Ill. 580, 
111 N. E. 578 (1916—sale of drugs); People v. Gillett, 243 Ill. App. 41 
(1926—securities law) ; People v. Talbot, 322 Ill. 416, 153 N. E. 693 (1926— 
liquor) ; People v. Hollenbeck, 322 Ill. 443, 153 N. E. 691 (1926—liquor) ; 
People v. DeGeovanni, 326 Ill. 230, 157 N. E. 195 (1927—liquor). 

InpranA—Benham v. State, 116 Ind. 112, 18 N. E. 454 (1888—medicine). 

Iowa—State ex rel. Woodbury Co. Anti-Saloon League v. Clark, 189 
Ia. 492, 178 N. W. 419 (1920—House of prostitution—want of knowledge). 
, icles v. Commonwealth, 196 Ky. 188, 244 S. W. 407 (1922— 
iquor). 

MassacHuseEtrs—Commonwealth v. McCarthy, 141 Mass. 420, 6. N. E. 
102 (1886—billiard table). 

Minnesota—State v. Schmail, 25 Minn. 370 (1879—liquor); State v. 
Bach, 36 Minn. 234, 30 N. W. 764 (1886—liquor). 

Missourt—State v. Liscomb, 52 Mo. 32 (1873—liquor) ; State v. Parsons, 
124 Mo. 436, 27 S. W. 1102 (1894—peddling) ; City of St. Louis v. Weitzel, 
130 Mo. 600, 31 S. W. 1045 (1895—garbage removal; State v. Quinn, 
170 Mo. 176, 67 S. W. 974 (1902—liquor) ; State v. Etzenhouser, 16 S. W. 
(2d) 656 (1929—optometry). 

NepraskA—Durfee v. State, 53 Neb. 214, 73 N. W. 676 (1897—liquor). 

New HampsuHirE—State v. Simons, 17 N. H. 83 (1845—liquor) ; State v. 
McGlynn, 34 N. H. 422 (1857—liquor) ; Spilene v. Salmon Falls Mfg. Co., 
79 N. H. 326, 108 A. 808 (1920—employer’s Liab. Act). For mention of the 
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While the argument ab inconvenienti is a sound one,”* there 
are some decisions which hold that it must be used sparingly. 
That is, there is insistence upon the point that, where the proof is 
equally accessible to both parties, the state must furnish proof even 
if the defendant could more easily offer his evidence. However, it is 
recognized that the “convenience” rule is particularly applicable to 
prosecutions for practicing some profession or following some call- 
ing without the license provided therefor by law.” 

There exists, or has existed, some authority to the contrary 





conflicting New Hampshire opinions, see Wigmore, Evidence, Sec. 2486, 
Note 4, and cases cited. 

a — JersEY—State v. City of Camden, 48 N. J. L. 89, 2 A. 668 (1886— 
iquor). 

New Yorx—People v. Rontney, 4 N. Y. S. 235, aff'd. 117 N. Y. 624 
(1889—pharmacy—dictum) ; People v. Maxwell, 83 Hun (N. Y.) 157, 31 
N. Y. S. 564 (1894—liquor). 

NortH Carotina—State v. Morrison, 14 N. C. 299 (1831—liquor) ; State 
v. Emery, 98 N. C. 668, 3 S. E. 636 (1887—liquor) ; State v. Morrison, 126 
N. C. 1123, 36 S. E. 329 (1900—selling pianos and organs); State v. Valley, 
187 N. C. 571, 122 S. E. 373 (1924—procuring laborers); Speas v. Mer- 
chants’ Bk. & Trust Co. of Winston-Salem, 188 N. C. 524, 125 S. E. 398 
(1924—usury) ; State v. Dowell, 195 N. C. 523, 143 S. E. 133 (1928—pos- 
session of liquor, apart from license). See note on this last case by 
C. T. McCormick, in 7 No. Car. L. Rev. 41 (1928). 

OrEGcoN—State v. Rosasco, 103 Or. 343, 205 P. 290 (1922—liquor). 

Puitippines—U, S. v. Gonzales, 10 Phil. 66 (1908—opium smoking). 

SoutH Carottna—Gueing v. State, 1 McCord (S. C.) 573 (1822— 
liquor) ; Information against Oliver, 21 S. C. 318, 6 Am. Rep. 681 (1884— 
publishing newspaper); State v. Deadwyler, 133 S. C. 75, 130 S. E. 332 
(1925—medicine). 

Texas—Bell v. State, 62 Tex. Cr. R. 242, 137 S. W. 670, 36 L. R. A. 
N. S. 98, Ann. Cas. 1913 C. 617 (1911—liquor). 

Utan—Salt Lake City v. Robinson, 40 Utah 448, 125 P. 657 (1912— 
liquor). 

West VirGIntaA—State v. Horner, 52.W. Va. 373, 48 S. E. 89 (1903— 
pharmacy). ; 

Wisconsin—Piper v. State, 202 Wis. 58, 231 N. W. 162 (1930—medicine). 

EncLanp—Rex v. Smith, 3 Bur. 1475 (1764—pedler) ; Rex v. Hoseason, 
14 East 604, 606 (1811—liquor); Rex v. Turner, 5 M. & S. 206 (1816— 
hunting game) ; Rex v. Hanson, 4 B. & Ald. 519, 106 Eng. Rep. 1027 (1821— 
liquor) ; Apoth. Co. v. Bentley, Ry. & M. N. P. C. 159, 171 Eng. Rep. 978 
(1824—apothecary). 

“Onus of Proof of Being Licensed,” 73 The Solicitors’ Journal 183 
(1929). 

See note, 36 L. R. A. N. S. 98 (1911); Jones, Evidence, Sec. 497, note 
8 for list of state cases, and Bishop, Statutory Crimes, Sec. 1052, for a 
fairly complete list of state authorities. Relative to license cases in civil 
actions, see note, 8 L. R. A. N. S. 1238 (1907). 

The general rules, previously stated, do not apply where the state 
might establish the same fact by secondary evidence. Wharton, Criminal 
Evidence, Sec. 341. 

23. See footnote 19, supra. ; 

24. People v. Frey, 165 Cal. 140, 145; 131 P. 127, quoted in People v. 
Quarez, 196 Cal. 404, 238 P. 363, 366 (1925); Commonwealth v. Thurlow, 
24 Pick. (Mass.) 374, 381 (1840). 

25. People v. Frey, supra. 
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which places the burden, or some burden, upon the state. In 
Kansas, there are opinions to the effect that the state must estab- 
lish a prima facie case and prove by competent evidence that the 
defendant had no permit at the time of the commission of the 
alleged offense.*® The theory of these cases is that, since proof 
is equally available to both parties, there is no hardship placed 
upon the state. Thus, in one case,?? the court says: 

“Tt may be that, where the knowledge of the existence of the license, 
and the proof of the same, are peculiarly within the possession of the de- 
fendant, that the rules of evidence would require that the defendant should 
produce the license; but where the reason upon which such rule is founded 
fails, the rule itself must fail—that is, where the knowledge of the existence 
or non-existence of the license, and the proof of such existence or non- 
existence, can be obtained as easily by the prosecution as by the defense, 
it should certainly devolve upon the prosecution to produce such proof, 
whenever the non-existence of the license is essentially necessary to the 
case of the prosecution. This view of the question, we think, is in accord- 
ance with the later and better-reasoned decisions.” 


For some reason, probably based upon convenience, the old stat- 
ute was amended in 1885 so as to place the burden upon the de- 
fendant. The new provision reads: 

“In prosecutions under this act, by indictment or otherwise, . . . it 
shall not be necessary in the first instance for the state to prove that the 
party charged did not have a permit to sell intoxicating liquors for the 
excepted purposes . . .”28 
Since the legislative change, and the amendment has been upheld, 
it is no longer necessary in Kansas for the state to make out a 
prima facie case.?° 

Commonwealth v. Thurlow,®° a Massachusetts case, held that 
where the county commissioners were required by law to keep 
a record of liquor licenses and where the record was equally 
accessible to both parties, the state must produce evidence as to 
the non-existence of the license. Subsequently, a statute pro- 
vided: “A defendant in a criminal prosecution relying for his 
justification upon a license, appointment, admission as an attorney 
at law or authority, shall prove the same, and until so proved the 
presumption shall be that he is not so authorized.”* 





26. The Territory v. Reyburn, 1 Kans. 551 (1860—ferry license) ; State 
v. Kuhuke, 26 Kan. 405 (1881—liquor) ; State v. Schweiter, 27 Kan. 499 
(1882—liquor) ; State v. Nye, 32 Kan. 201, r P. 134 (1884—liquor). 

27. State v. Kuhuke, supra, p. 409. 

28. Revised Statutes of Kansas, 1925, Ch. 21, Art. 21, Sec. 2121. 

29. State v. Crow, 53 Kan. 662 (1894—liquor). 

30. Commonwealth v. Thurlow, 24 Pick (Mass.) 374 (1840). 

31. General Laws of Mass., 1921, Ch. 278, Sec. 7. 
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A dissenting opinion in a Texas liquor case strongly urged 
that the burden should rest upon the state,*? but the majority held 
otherwise. However, in a later case,** the court held that a statute 
did place the burden of proof upon the state. In that case, which 
involved the practice of medicine without a license, the statute 
provided: 


“The holder of the certificate must have the same recorded upon each 
change of residence to another county, and the absence of such record shall 
be prima facie evidence of the want of possession of such certificate.’”’34 


In explaining its decision, the court said: 


“There was no evidence introduced to the effect that appellant’s authority 
had not been registered as required by the statute. It is not unlawful to 
practice medicine, but it is unlawful to do so without compliance with the 
statute. The offense is the practice of medicine without compliance with 
the statute, and the burden is upon the state to prove the offense. There 
will be found decisions of other states holding, under certain circumstances, 
the burden of making proof of authority to practice medicine is not upon 
the state because a fact within the peculiar knowledge of the accused. 
30 Cyc. 1567. Such is not the case here, as the statute itself prescribes a 
rule of evidence making the absence of the record prima facie evidence of 
the want of such certificate, and requiring that the certificate be recorded 
in the county in which the accused is residing at the time renders it easy 
for the state to make the proof of records of the particular county. The 
failure to make the proof in this instance characterizes the evidence as in- 
sufficient.’”’35 


The statute of itself imposes no obligation upon the state; it 
merely codifies the common law principle relative to oral evidence 
of the non-existence of a license. The theory of Denton v. State,* 
consequently, must be based, like the Kansas cases, upon the fact 
that no hardship is thereby placed upon the state. The Denton 
case does not mention Bell v, State,*" decided by the same court in 
1911, nor does it refer to the Texas statute which provides that 


“When the facts have been proved which constitute the offense, it devolves 





32. Bell v. State, 62 Tex. Cr. R. 242, 137 S. W. 670, 36 L. R. A. N. S. 
98, Ann. Cas. 1913C, 617 (1911). Dissenting opinion of Davidson, P. J. 

33. Denton v. State, 83 Tex. Cr. R. 67, 201 S. W. 183 (1918—medicine) 
followed in Reum v. State, 84 Tex. Cr. R. 225, 206 S. W. 523 (1918— 
medicine). See, also, Dozier v. State, 62 Tex. Cr. R. 258, 137 S. W. 679 
ee Miller v. State, 77 Tex. Cr. R. 258, 178 S. W. 367 (1915— 
iquor). 

34. Revised Crim. Statutes of Texas, 1925, Title 12, Ch. 6, Art. 739. 
35. Denton v. State, supra, p. 184. 

36. Note 33 supra. 

37. Note 22, supra. 
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upon the accused to establish the facts or circumstances on which he relies 
to excuse or justify the prohibited act or omission.”38 

The statute is obviously ambiguous, but was the basis for the 
earlier decision in Bell v. State. If the decision in the Denton 
case rests upon the “lack of hardship” theory, it could not serve 
as precedent for an unlicensed flying case because there the state 
has no easy method of presenting proof, due to the fact that the 
license records are maintained at Washington. 


The early Wisconsin cases held that the state must show by 
presumptive evidence that the defendant had no license,*® but, by 
dictum at least, the later cases are in line with the majority of 
states in placing the onus probandi upon the defendant.‘ 

There is an additional reason, in the aviation license cases, 
for placing the burden upon the defendant. The aviation statutes 
almost uniformly contain a provision which requires the possession 
and display of licenses. A typical statute reads as follows: 


“Sec. 4. Possession and display of licenses: The certificate of the 
license required for pilots shall be kept in the personal possession of the 
licensee when he is operating aircraft within this State and must be pre- 
sented for inspection upon the demand of any passenger, or any peace officer 
of this State, any authorized official or employee of the Illinois aeronautics 
commission or any official, manager, or person in charge of any airport in 
this State upon which he shall land, or upon the reasonable request of any 
other person. The aircraft license must be carried in the aircraft at all 
times and must be conspicuously posted therein where it may be readily seen 
by passengers or inspectors; and such license must be presented for in- 
spection upon the demand of any passenger, any peace officer of this State, 
any authorized official or employee of the Illinois aeronautics commission 
or any official, manager, or person in charge of any airport in this State 
upon which it shall land, or upon the reasonable request of any other 
person.”41 


It would, of course, be possible to prosecute for failure to 
properly display a license, but, if that were the only charge and 
if the defendant could show that he possessed a license but had 





38. Revised Criminal Statutes of Texas, 1925, Title I, Ch. 3, Art. 46; 
White’s Annotated Penal Code of Texas, 1901, Title I, Ch. 3, Art. 52, 
Sec. 81; White’s Code of Criminal Procedure, 1900, Title VIII, Ch. 7, Art. 
796, Sec. 1058, note 6. 

39. Mehan v. State, 7 Wis. 670 (1859—liquor) ; Hepler v. State, 58 Wis. 
46, 16 N. W. 42 (1883—liquor). 

40. Ex parte Kreutzer, 187 Wis. 463, 204 N. W. 595 (1925—Blue Sky 
Law); and particularly Piper v. State, 202 Wis. 58, 231 N. W. 162 (1930— 
practicing medicine). 

41. An Act to Regulate Aeronautics, approved July 9, 1931; Laws of 
Illinois, Fifty-seventh General Assembly, 1931, p. 194; Smith-Hurd Illinois 
Revised Statutes, 1931, Ch. 1514. 
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merely neglected to display or carry it, the court would be pre- 
disposed to be lenient with him. The display of licenses is required 
for general convenience, but the operation of aircraft without plane 
and pilot’s licenses is the principal evil to be curbed. Consequently, 
it is desirable to base a prosecution upon the unlicensed flying 
rather than upon any technicality relative to display of license. 

Since it is usually impossible to introduce a certificate of the 
non-existence of a license, and since it is virtually impossible to 
bring the federal custodian of aviation licenses into a case, it 
would seem desirable to obviate the difficulty by additional legisla- 
tion—despite the fact that the great majority of states, in other 
license cases, place the burden of proving a license upon the de- 
fendant. An additional paragraph could be added to the “display” 
requirement, to read as follows: 


“In any criminal prosecution under any of the provisions of this act, 
a defendant who relies for his justification upon a license of any kind 
shall have the burden of proving that he is properly licensed, or is the 
possessor of a proper license, as the case may be.” 

















ADJUSTING THE CONFLICTING INTERESTS 
OF LANDOWNER AND AVIATOR IN 
ANGLO-AMERICAN LAW* 


Epwarp C. SWEENEY} 


IV. Tue Maxim—Cases THEREUNDER 


The maxim, cujus est solum, ejus est usque ad coelum, has 
been quoted and employed, in some form or other, in something 
over one hundred cases, twenty of which are English and six 
Canadian.1** Bury v. Pope in 1586, and Baten’s Case in 1611 are 





*Continued from the July issue, 3 JourNAL or Air Law 329-373. 

tMember of the Illinois Bar; Research Associate at the Arr Law In- 
STITUTE. 

145. Ackley v. Cent. States Elec. Co., 204 Ia. 1246, 214 N. W. 879 
(1927—maxim implied); Acton v. Blundell, 12 M. & W. 324, 354 (1843— 
maxim implied) ; Agawam Canal Co. v. Edwards, 36 Conn. 476, 497 (1870) ; 
Aiken v. Benedict, 39 Barb. (N. Y.) 400, 402 (1863); Atkins v. Bordman, 
2 Met. (43 Mass.) 457, 467 (1841); Baldwin v. Breed, 16 Conn. 60, 66 
(1843); Barnett v. Johnson, 15 N. J. Eq. 481, 489 (1856—abbreviated) ; 
Bassett v. Salisbury Mfg. Co., 43 N. H. 569, 573 (1862—abbrev.) ; Baten’s 
Case, 9 Coke’s Rep. 53b, 54b, 77 Repr. 810 (1611); Becket v. Clark, 40 Conn. 
485, 488 (1873); Benson v. Chicago & Alton R. R. Co., 78 Mo. 504, 512 
(1883) ; Boehringer v. Montalto, 254 N. Y. S. 276 (1931); Bowser v. Mac- 
lean, 2 De G. F. & J. 415 (1860—Eng. equiv.); Bury v. Pope, Croke Eliz. 
118, 78 Repr. 375 (1586); Butler v. Frontier Telephone Co., 186 N. Y. 486, 
491, 79 N. E. 716, 11 L. R. A. (n. s.) 920 (1906); Central London Ry. Co. 
v. London Tax Com’rs., [1911] 1 Ch. 467, 479, [1911] 2 Ch. 467, 473, 486 
(abbrev.) ; Chase v. Silverstone, 62 Me. 175, 183 (1873—abbrev.) ; Chesley 
v. King, 74 Me. 164, 171 (1882—in a quotation); Cochran v. Preston, 108 
Md. 220, 70 Atl. 113 (1908—Eng. equiv.) ; Corbett v. Hill, 9 L. R. Eq. 671 
(1870—abbrev.) ; Doe ex dem Freeland v. Burt, 1 T. R. 701, 1 Rev. Rep. 
367 (1787); Electric Telegraph Co. v. Overseers of the Poor of the Town- 
ship of Salford, 11 Ex. 181 (1855); Ellis v. Loftus Iron Co., L. R. 10 
C. P. 10 (1874); Erickson v. Crookston Waterworks P. & L. Co., 105 
Minn. 182, 117 N. W. 435, 17 L. R. A. (n. s.) 650 (1908); Fay v. Prentice, 
1 C. B. 827, 135 Repr. 769 (1845); Finchley Electric Light Co. v. Finchley 
Urban Dist. [1903] 1 Ch. 437 (overruled [1902] 1 Ch. 866); First Baptist 
Soc. v. Wetherell, 34 R. I. 155, 82 Atl. 1061, 1063 (1912) ; Frazier v. Brown, 
12 Oh. St. 294, 304 (1861); Galbraith v. Oliver, 3 Pittsb. (Pa.) 78, 79 
(1876); Gannon v. Hargadon, 10 Allen (92 Mass.) 106 (1865); Gas 
Products Co. v. Rankin, 63 Mont. 372, 389, 207 Pac. 993, 997, 24 A. L. R. 
294 (1922—in quotation from Blackstone) ; Genet v. Del. & H. Canal Co., 
13 Misc. 409, 420, 35 N. Y. S. 147 (1895—in a quotation) ; Gifford v. Dent, 
[1926] W. N. 336, 71 Sol. J. 83; Hague v. Wheeler, 157 Pa. St. 324, 27 
Atl. 714 (1892—Eng. equiv.); Hannabalson v. Sessions, 116 Ia. 457, 90 
N. W. 93 (1902—abbrev.) ; Harvey v. Walters, 187 L. R. 8 C. P. 162, 165 
(1873); Herrin v. Sutherland, 74 Mont. 587, 241 Pac. 328, 42 A. L. R. 937 
(1925—in a quotation); Higgins Oil & Fuel Co. v. Snow, 113 Fed. 433, 
438 (1902); Hobbs v. Esquimalt & Nanaimo Ry. Co., 6 Brit. Colum. Rep. 
228, 231 (1897); Hoffman v. Armstrong, 48 N. Y. 201 (1872); Horan v. 
Byrnes, 72 N. H. 93, 54 Atl. 945, 62 L. R. A. 602 (1903) ; In re The Regula- 
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the earliest English cases quoting the maxim. It next appeared 
in the argument of counsel in Pickering v. Rudd, 1815, as reported 
in 4 Campbell, where Lord Ellenborough voiced his famous dictum 
relative to the passage of a balloon as constituting trespass and, 





tion and Control of Aeronautics in Canada [1930] Sup. Ct. R. 663, 701 
(Sup. Ct. of Canada, 1930), rev’d. [1932] App. Cas. 54 (Privy Council, Oct. 
22, 1931); Indiana v. Ohio Oil Co., 150 Ind. 21, 49 N. E. 809 (1898—Eng. 
equiv.), affd. 177 U. S. 190, 20 S. Ct. 576 (1900) ; Ingraham v. Hutchinson, 
2 Conn, 584, 598 (1818—in dissenting opinion) ; Isham v. Morgan, 9 Conn. 
374, 377 (1832) ; Johnson v. Curtiss Northwest Airplane Co. (Dist. Ct., 2nd 
Jud. Dist., Minn. 1923) 1928 U. S. Av. R. 42; Jordan v. City of Benwood, 
42 W. Va. 312, 316, 26 S. E. 266, 36 L. R. A. 519 (1896); Katz v. Walken- 
shaw, 141 Cal. 116, 74 Pac. 766, 64 L. R. A. 236 (1902); Lancashire Tele- 
phone Co. v. Manchester, 14 Q. B. D. 267 (1884); Lenfers v. Henke, 73 
Ill. 405, 408 (1874—Eng. equiv.) ; Levy v. Burgess, 38 N. Y. Super. Ct. 431, 
438, 6 Jones & S. 431 (1875—in a quotation); Lewis v. Branthwaite, 2 B. 
& Ad. 186 (1831—Eng. equiv.) ; Lime Rock R. R. Cow Nv. Farnsworth, 86 
Me. 127, 29 Atl. 957, 958 (1893—Eng. equiv.) ; Louisville & Nashville R. R. 
Co. Vv. Boykin, 76 Ala. 560, 563 (1884—Eng. equiv.); Lux v. Haggin, 69 
Cal. 255, 392, 10 Pac. 674 (1886) ; Lyman v. Hale, 11 Conn. 177, 184-5 (1836— 
quoted by counsel) ; Mahan v. Brown, 13 Wend. (N. Y.) 261, 263 (1835) ; 
Meeker v. East Orange, 77 N. J. L. 623, 636, 74 Atl. 379, 384, 25 L. R. A. 
(n. s.) 465 (1909) ; Metropolitan West Side Elevated R. R. Co. v. Springer, 
171 Ill. 170, 175, 49 N. E. 416 (1897); Miller v. Bay Cities Water Co., 157 
Cal. 256, 107 Pac. 115, 123-124 (1910—in abbrev.); Mitchell v. Moseley 
[1914] 1 Ch. 438; Montana Ore Purchasing Co. v. Boston & Mont. Fomeal 
Copper & Silver Mining Co., 27 Mont. 536, 71 Pac. 1005 (1903); Murphy 
v. Bolger Bros., 60 Vt. 723, 15 Atl. 365 (1888—Eng. equiv.) ; National Trust 
Co., Ltd. v. Western Trust Co., 5 Sask. L. 210, 211 (1912—in a quotation) ; 
Norton v. Randolph, 176 Ala. 381, 58 So. 283, 285, 40 L. R. A. (n. s.) 129 
(1912—in a quotation); Patterson v. Philadelphia & Reading RR. Co., 8 
Pa. Co. 186, 188 (1890—abbrev.); Pearson v. Matheson, 102 S. C. 377, 86 
S. E. 1063 (1915—Eng. equiv.) ; Pence v. Carney, 58 W. Va. 296, 52 S. E. 
702, 6 L. R. A. (n. s.) 266 (1905); Penn. Coal Co. v. Mahon, 260 U. S. 
393, 419, 43 S. Ct. 158 (1922—in dissenting opinion of Brandeis) ; People’s 
Gas Co. v. Tyner, 131 Ind. 277, 31 N. E. 59 (1891—Eng. equiv.) ; Pickering 
v. Rudd, 4 Campb. 219, 1 Starckie 56, 171 Repr. 70 (1815—quoted by counsel 
only); Raine v. Alderson, 4 Bing. N. Cas. 702, 132 Repr. 959 (1838—Eng. 
equiv.); Raymond Land & Investment Co. v. Knight Sugar Co., Ltd., 2 
Alta. L. 157, 163 (1909) ; Re Ottawa & New York RR. Co. & Township of 
Cornwall, 34 Ont. L. 55, 60, 8 OntWN 369 (1915); Relyea v. Beaver, 34 
Barb. 547, 551 (1861); Rooney v. Petry, 22 Ont. L. 101, 105, 107, 2 Ont. WN 
113, 17 OntWR 83 (1910); Rychlicke v. City of St. Louts, 98 Mo. 497, 511, 
11 S. W. 1001, 1005 (1889—in dissenting opinion); Sargent v. Adams, 3 
Gray (69 Mass.) 72, 79 (1854—in a quotation) ; Seager v. McCabe, 92 Mich. 
186, 52 N. W. 299, 301, 16 L. R. A. 247 (1892—Eng. form in quotation) ; Sherry 
v. Frecking, 4 Duer (11 N. Y. Super. Ct.) 452, 457 (1855—Eng. equiv.) ; Skin- 
ner Vv. Wilder, 38 Vt. 115 (1865—Eng. equiv.) ; Smith v. City of Atlanta, 92 Ga. 
119, 17 S. E. 981 (1893—Eng. form in quotation from Blackstone) ; Smith 
v. New England Aircraft Co., 270 Mass. 511, 170 N. E. 385 (1930) ; Smith 
Canal or Ditch Co. v. The Colorado Ice & Storage Co., 34 Colo. 485, 491, 
82 Pac. 940 (1905—abbrev.); Solomon v. The Vintners’ Co., 4 xH. & N. 
585, 600, 157 Repr. 970 (1859) ; Sox v. Miracle, 35 N. D. 458, 160 N. W. 
716, 719 (1916—Eng. form in quotation from Kent) ; Stevens v. Paterson & 
Newark R. R. Co., 34 N. J. L. 532, 570 (1870—in dissenting opinion) ; Steven- 
son v. Bachrach, 170 Ill. 253, 48 N.E. 327, 328 (1897) ; Stillwater Water Co. v. 
Farmer, 89 Minn. 58, 93 N. W. 907 (1903) ; Stockwell v. Hunter, 11 Met. (52 
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for the first time, intimated that the maxim could not be taken too 
literally, In some twenty-eight of these cases, the maxim has 
been criticized or restricted in its application,1** and in only eleven 
does it appear to have been accepted in any significant sense with- 
out reservation.1*7 





Mass.) 448 (1846); Stratton v. Lyons, 53 Vt. 641, 643 (1879); Swetland v. 
Curtiss Airports Corp., (N. D., Ohio 1930) 47 F. (2d) 929; (C.C. A. 6th, 1931) 
55 F. (2d) 201; Sysak v. DeLisser Air Service Corp. (N. Y. Sup. Ct, 
Nassau Co., 1931) 1931 U. S. Av. R. 7; Tampa Waterworks Co. v. Cline, 
37 Fla. 586, 35 So. 1030 (1896—in a quotation); Trustees of Town of 
Brookhaven v. Smith, 98 App. Div. 212, 90 N. Y. 646, 650 (1904—Eng. 
equiv.); U. S. Pipe Line Co. v. Delaware, L. & W. RR. Co., 62 N. ) 
L. 254, 41 Atl. 759 (1898—Eng. form in quotation) ; Van Dusen v. Schraffen- 
berger, 7 N. P. (Ohio) 294, 295 (1900—Eng. equiv.); Wachstein v. 
Christopher, 128 Ga. 229, 57 S. E. 511, 11 L. R. A. (n. s.) 917 (1907—Eng. 
equiv.) ; Walpole v. State Board of Land Com’rs., 62 Colo. 554, 163 Pac. 
848, 850 (1917—Eng. equiv.) ; Wandsworth Bd. of Works v. United Tele- 
phone Co., L. R. 13 Q. B. Div. 904 (1884); Weems v. Mayfield, 75 Miss. 
286, 22 So. 892 (1897) ; Winslow v. Fuhrman, 25 Oh. St. 639, 651 (1874—in 
dissenting opinion) ; Winton v. Cornish, 5 Oh. 477, 478 (1832—Eng. equiv.) ; 
Wood v. Moulton, 146 Cal. 317, 319, 80 Pac. 92 (1905); Young v. Thtedick 
28 Oh. Ct. Ap. 239 (1918—Eng. equiv.). 

Where these cases are referred to in subsequent notes to Part IV the 
names of the cases only will be given. 

146. Wood v. Moulton (“harsh and drastic common law maxim”); 
Wandsworth Board of Works v. United Telephone Co. (“another fanciful 
phrase”); Butler v. Frontier Telephone Co. (“this may not be taken too 
literally”) ; Sysak v. DeLisser Air Service Corp. (“we are warned not now 
to be taken too literally”); Fay v. Prentice (“. . . is not a presumption 
of law, applicable to all cases and under all circumstances”); Norton v. 
Randolph (“a technical rule of ownership”); Horan v. Byrnes (“narrow 
view of effect of land titles”) ; Jordan v. City of Benwood (“it is to be so 
applied as not to violate reason’); Atkins v. Bordman (“may make 
any and all beneficial uses of it [land] at his own pleasure”); Baldwin 
v. Breed (“is not to be discarded as frivolous . . . although in modern 
times it has been found necessary to introduce some exceptions to this 
rule”); Aitken v. Benedict (citing—“land . . . extends upwards .. . 
as far as the convenience of the subjacent soil may see fit to extend it’) ; 
Boehringer v. Montalto (“the old theory that the title . . . extends 
upward and downward is no longer an accepted principle of law in its 
entirety”) ; Peoples Gas Co. v. Tyner (“subject to many limitations and 
restrictions”) ; Stillwater Water Co. v. Farmer (“is not strictly and abso- 
lutely applicable to all of the relations of adjoining land proprietors”) ; 
Penn. Coal Co. v. Mahon (semble); Skinner v. Wilder (“is qualified and 
made to give way to a rule of convenience”) ; Johnson v. Curtiss Northwest 
Airplane Co.; Meeker v. East Orange; Galbraith v. Oliver; Smith v. New 
England Aircraft Co.; Swetland v. Curtiss Airports Corp. (D. C. & C. C. 
A.); cf. Sherry v. Frecking (“land . . . extends upwards . . . as far 
as the convenience of the subjacent soil sees fit to extend it”), and Picker- 
ing v. Rudd. For cases holding that the maxim cujus est solum is modified 
by sic utere, see note 171. See also, Hynes v. N. Y. Cen. R. R. Co., 231 
N. Y. 229 (1921). 

147. Frazier v. Brown; Murphy v. Bolger Bros.; Wandsworth Bd, of 
Works v. United Telephone Co.; Hannabalson v. Sessions; Chesley v. King; 
Ingraham v. Hutchinson; Gannon v. Hargadon; Re Ottawa & New Yor 
R. W. Co. & Township of Cornwall; National Trust Co., Ltd. v. Western 
Trust Co.; Patterson v. Philadelphia & Readnig R. R. Co.; Raymond Land 
& Investment Co. v. Knight Sugar Co. 
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There are approximately forty situations wherein the maxim, 
in a latin or English variation, has been employed—which situa- 
tions may be conveniently grouped under the following six head- 
ings: (1) Artificial permanent encroachment from adjoining land 
—such as houses, eaves, cornices, walls. boards and wires; (2) 
Artificial temporary encroachment from adjoining land—such as 
reaching arm over fence, horse kicking through fence, shooting; 
(3) Natural encroachment such as trees, shrubs and vines; (4) 
Right to prevent natural elements from continuing to enter ad- 
joining land—such as water, air, light; (5) Disputes between two 
claimants of interest in land—such as grantor and grantee, lessor 
and lessee, contractees, heirs and the like; (6) Aviation cases 
proper. 


(1) Artificial Permanent Encroachments from Adjoining Land. 


In the case of houses, roofs, cornices, eaves and gutters, a 
remedy has been universally recognized in favor of the land- 
owner whose property has been overhung without authority. Such 
encroachments have been held to be abateable as nuisances in many 
cases,'** while in other cases they have been treated as trespasses.'* 
However, the cases are in conflict as to whether or not ejectment 
is a proper means of redress because the encroachment does not 
amount to a disseisin.°° A mandatory injunction is the usual 





148. Bury v. Pope; Baten’s Case; Electric Telegraph Co. v. Overseers 
of the Poor of the Township of Salford; Penruddock’s Case, 3 Coke’s Rep. 
205, 17 Repr. 210 (1597); Pickering v. Rudd; Meyer v. Metzler, 51 Cal. 
142 (1875); Wilmarth v. Woodcock, 58 Mich. 482, 25 N. W. 475 (1885); 
Norwalk Heating & Lighting Co. v. Vernam, 75 Conn. 662, 55 Atl. 168 
(1903) ; Barnes v. Berendes, 139 Cal. 32, 69 Pac. 491 (1902); Copper v. 
Dolvin, 68 Ia. 757 (1886); Langfelt v. McGrath, 33 Ill. App. 158 (1889) ; 
Aiken v. Benedict; Reimer’s Appeal, 100 Pa. St. 182 (1882—bay window 
overhanging street, a public nuisance); Kafka v. Bozio, 191 Cal. 746, 218 
Pac. 793) (i923). 

149. Puorta v. Chieppa, 78 Conn. 401, 62 Atl. 664 (1905); Smith v. 
Smith, 110 Mass. 302 (1872); Esty v. Baker, 48 Me. 495 (1860); First 
Baptist Soc. v. Wetherell (dicta) ; Huber v. Stark, 124 Wis. 359, 102 N. W. 
12 (1905—recognized both trespass and nuisance); Corner v. Woodfill, 
126 Ind. 85, 25 N. E. 876 (1890). Cf. Zander v. Valentine Blatz Brewing 
Co., 95 Wis. 162, 70 N. W. 164 (1879) ; Crocker v. Manhattan Life Ins. Co., 
61 App. Div. 226, 70 N. Y. S. 492 (1901); Milton v. Puffers, 207 Mass. 416, 
93 N. E. 634 (1911—foundation stones both trespass and nuisance); Rahn v. 
Milwaukee Electric Ry. & Light Co., 103 Wis. 467, 79 N. W. 747 (1899). 

150. Action of ejectment permitted: Butler v. Frontier Telephone Co.; 
Murphy v. Bolger Bros.; Sherry v. Frecking; Wachstein v. Christopher; 
McCourt v. Eckstein, 22 Wis. 153 (1867—dicta) ; Johnson v. Minn. Tribune 
Co., 91 Minn. 476, 98 N. W. 321 (1904); Leprell v. Kleinschmidt, 112 N. Y. 
364, 19 N. E. 812 (1889). ’ 

Action of ejectment held improper: Zander v. Valentine Blatz Brewing 
Co., see note 149; Rasch v. Noth, 99 Wis. 285, 74 N. W. 820 (1898) ; Crocker 
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means of redress.**t In Baten’s Case, one of the two early cases 
quoting the maxim, the defendant’s house, “newly built,” projected 
over the plaintiff’s and an action quod permittat was allowed, the 
maxim being quoted parenthetically.°? In Corbett v. Hill, the 
house which the vendor sold according to a ground plat, was over- 
hung by a room on the first floor of the adjoining house, which 
the vendor retained, and a dispute arose as to who had the right 
to build in the airspace above the projecting room. It was held 
that the vendee had this right. In speaking of the right, the court 
stated: 

“Now the ordinary rule of law is, that whoever has got the solum— 
whoever has got the site—is the owner of everything up to the sky and 
down to the centre of the earth. But that ordinary presumption of law, no 
doubt, is frequently rebutted, particularly with regard to property in towns, 
by the fact that other adjoining tenements, either from their having been 
once a joint ownership, or from other circumstances, protrude themselves 
over the site.”153 





v. Manhattan Life Ins. Co., see note 149; Huber v. Stark, see note 149; 
Aitken v. Benedict; Norwalk Heating & Lighting Co. v. Vernam, see note 
148; Vrooman v. Jackson, 6 Hun (N. Y.) 326 (1876—ejectment not allowed 
for overhanging cornice but would be if whole wall protruded) ; Wilmarth 
v. Woodcock (semble) see note 148; Rahn v. Milwaukee Electric Ry. & 
Light Co., see note 149. 

151. Norwalk Heating & Lighting Co. v. Vernam, see note 148; Huber 
v. Stark, see note 149; Quigley v. Fireproof Storage Co., 18 Cir. Ct. Rep. 
(n. s.) 320 (Ohio 1911); Young v. Thiedick; Marion v. Johnson, 23 La. 
Ann. 597 (1871); Hahl v. Sugo, 46 App. Div. 632, 61 N. Y. S. 770 (1899) ; 
Wilmarth v. Woodcock, see note 148; Mayer v. Flynn, 46 Utah 598, 150 
Pac. 962 (1915); Pile v. Pedrick, 167 Pa. St. 296, 31 Atl. 646 (1895) ; 
Szathmary v. B. & A. R. R., 214 Mass. 212, 100 N. E. 1107 (1913) ; Crocker 
v. Manhattan Life Ins. Co., see note 149 (1901—mandatory injunction to 
remove overhanging cornice and shutters allowed, but denied as to wall 
on principle of balance of convenience) ; Harrington v. McCarthy 169 Mass. 
492, 494, 48 N. E. 278 (1897—injunction granted to remove cornice and 
sills, but denied as to occasional foundation stone). Cf. Methodist Epis. 
Soc. of Charlton City v. Akers, 167 Mass. 560, 46 N. E. 381 (1897—injunc- 
tion denied). 

152. Penruddock’s Case, 3 Coke’s Rep. 205, 17 Repr. 210 (1597) was 
also cited. In this case the defendant’s house overhung the plaintiff’s 
“curtilage” three feet so that rain water fell thereon, and quod permittat 
was held to lie. The maxim was not quoted. 

153. At page 673. The above passage was quoted in National Trust 
Co., Ltd. v. Western Trust Co., where the foundation of defendant’s build- 
ing protruded under the surface, into the adjoining lot which defendant 
subsequently sold plaintiff. It was held that the plaintiff became the owner 
of the foundation in so far as it protruded upon his lot and could not 
compel the defendant to remove the foundation by an injunction. 

In Sherry v. Frecking, at p. 457, the court said: “The plaintiff also 
claims to recover possession of the portion of the space occupied by the 
overhanging of the wall of defendant’s house, and which is shown to 
project several inches over the line of the defendant’s adverse possession. 
The claim is novel, but we do not see why it is not well founded, not 
why, if A builds over though not upon B’s land, B may not have his remedy 
by ejectment.” 
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To support an action of ejectment for a projecting roof, Black- 
stone’s passage quoting the maxim was invoked: “The law says 
the land is his even to the sky.”** But, in a case denying an 
action of ejectment for an encroaching eave or gutter, the court 
said that the defendant had taken possession of “nothing but an 
open space of air,’ 

In Butler v. Frontier Telephone Co., wires were stretched 
across plaintiff’s lot—without contact with the land—at a height 
varying from twenty feet at one side to thirty feet at the other, 
and ejectment was held to lie because the wires were a “permanent 
occupation of the space above the land” within the principle of 
the maxim: 


“What is ‘real property’? What does the term include so far as the 
action of ejectment is concerned? The answer to these questions is found 
in the ancient principle of law: ‘cujus est solum, ejus est usque ad coelum 
et ad inferos.” The surface of the ground is a guide, but not the full 
measure; for within the reasonable limitations land includes not only 
the surface but also the space above and the part beneath. * * * ‘usque 
ad coelum’ is the upper boundary, and, while this may not be taken too 
literally, there is no limitation within the bounds of any structure yet 
erected by man. * * * According to fundamental principles and within 
the limitation mentioned, space above land is real estate the same as the 
land itself. The law regards the empty space as if it were a solid, 
inseparable from the soil, and protects it from hostile occupation accordingly. 
* * * Unless the principle of ‘usque ad coelum’ is abandoned, any 
physical, exclusive, and permanent occupation of space above land is an 
occupation of the land itself and a disseisin of the owner to that extent.”15¢ 


Telegraph wires have been held to “occupy land” in the sense of 
the Poor Law which imposes a tax on an occupier of land,'*’ but 
wires thirty feet high do not come within a grant of a “street” so 
as to give a Board of Works authority to cut such wires if they 





154. Murphy v. Bolger Bros., at pp. 727 and 728. 

155. Aiken v. Benedict, at p. 402. In First Baptist Soc. v. Wetherell, 
the defendant cut off plaintiff's overhanging eaves, for which plaintiff 
claimed an easement by deed. The court gave the plaintiff society damages 
in an action of trespass after having previously denied an action of eject- 
ment. The court recognized the maxim applied to encroachments in the 
lower airspace, but held the question’ of whether the plaintiff had acquired 
an easement to determine the case. 


156. At p. 491. 

157. Electric Telegraph Co. v. Salford (English). Pollock, C. B.: 
“Land extends upwards as well as downwards, and whether the wires and 
posts are fixed above or below the surface, they occupy a portion of the 
land” (p. 185). Martin, B., after quoting Coke, concluded: “The company 
have the exclusive occupation, by their posts and wires, of that which the. 
law calls land” (p. 189). Cf. Lancashire Telephone Co. v. Manchester, 14 
Q. B. D. 267 (1884). 
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do not obstruct the ordinary use of the street.%* Although found 
not applicable to the case before them, the maxim, in the latter 
case, waS apparently approved by all the judges, notwithstanding 
the characterization, “fanciful phrase,” by Brett, M.R. 

The cutting of a Virginia creeper and the erection of a “show- 
board” gave rise to the case of Pickering v. Rudd. The vine over- 
hung the house of the defendant, a “hair-cutter,” who trimmed it 
and erected a showboard on his own house. The plaintiff claimed 
that the defendant used greater force than necessary in trimming 
the vine, and that the show-board overhung his premises. The 
two reports of the case are conflicting, but the showboard ap- 
parently was found not to overhang the plaintiff’s property although 
Lord Ellenborough intimated that such an encroachment would 
not be a trespass anyway. The actual expression used by Lord 
Ellenborough, however, was more in the nature of an argument 
reductio ad absurdum: 


“If this board overhanging the plaintiff's garden be a trespass, it 
would follow that an aeronaut is liable to an action of trespass quare 





158. Wandsworth Board of Works v. United Telephone Co. (English). 
Brett, M. R.; “It has been argued before us that because the surface 
passes, therefore everything above the surface usque ad coelum passes 
under the words of the Metropolis Management Act, 1855, s. 96. I am 
not about to question that which has been laid down by Lord Coke in 
Co. Litt. 4a, namely, that where a piece of land is granted or is conveyed 
in England by a grant from the king or by a conveyance from party to 
party, under the word ‘land’ everything is passed which lies below that 
portion of land down to what is called the centre of the earth—which is, 
of course a mere fanciful phrase—and usque ad coelum—which to my 
mind is another fanciful phrase. By the common law of England, the 
whole of that is transferred by the grant or the conveyance under the 
term, ‘land.’ But I am of opinion that it does not follow that in a grant 
or conveyance the word ‘street’ would produce the same result” (p. 915). 
Bowen, L. J.: “If the Board of Works were in the position of simple 
owners of land, or if land had been vested in them by an ordinary con- 
veyance, I should be extremely loth myself to suggest, or to acquiesce in 
any suggestion, that an owner of the land had not the right to object to 
anybody putting anything over his land at any height in the sky. It seems 
to me that it is not necessary to decide upom what exact legal fiction, or 
on the existence of what legal theory one is to justify the principle which 
I think is embodied in the law, as far as I have been able to see, that the 
man who has land has everything above it, or is entitled at all events to 
object to anything else being put over it” (p. 919). Fry, L. J.: “As at 
present advised, I entertain no doubt that an ordinary proprietor of land 
can cut and remove a wire placed at any height above his freehold. pad 
For anything I know or intend to determine in the present case, that column 
of air may be vested in the proprietors of the subsoil” (p. 927). 

In Finchley Electric Light Co. v. Finchley Urban Dist. (English), a 
similar situation arose and the court held against the municipality although 
a limited ownership of airspace was recognized. “All the stratum of air 
above the surface, and all the stratum of soil below the surface which in 
any reasonable sense can be required for the purposes of the street as 
street, vest in and belong to the local authority. . . . It is said that in 
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clausum fregit at the suit of the occupier of every field over which his 
balloon passes in the course of his voyage.”159 


He likened firing over land, where the bullet passed over the land 
without contact, to the passage of a balloon and believed both 
might constitute a nuisance and not a trespass. Insofar as Lord 
Ellenborough’s dictum concerns overhanging boards, he is out of 
line with the above English cases. In Metropolitan West Side 
Elevated R. R. Co. v. Springer, it was held that the construction 
of an elevated railway over an alley constituted the taking of the 
property of an adjoining landowner for which the company should 
pay compensation.’ A recent New York lower court had to 





this particular case the local authority got something more than that: that 
they got the soil below the street usque ad inferos and the column of air 
above usque ad coelum” (p. 441). The court denied this contention and 
overruled the lower court. 

Contra: Town of Ackley v. Cent. States Elec. Co., 204 Ia. 1246, 214 
N. W. 879 (1927); Wheeler v. City of Ft. Dodge, 131 Ia. 566, 108 N. W. 
1057 (1906). 

159. At p. 220-1. Starkie reports this part of the opinion as follows: 
“Lord Ellenborough: . . . ‘I recollect a case, where I held that firing a 
gun loaded with shot into a field was a breaking of the close. . . . But 
I never yet heard, that firing in vacuo could be considered as a trespass. 

: Would trespass lie for passing through the air in a balloon over 
the land of another?’ The Attorney General and Richardson contended 
that the dropping of rain from the projecting board upon the garden of the 
plaintiff was an inconvenience which entitled him to an action; and that 
if the projection was not a trespass, it would be no trespass to cover the 
whole extent of the garden. Lord Ellenborough: ‘Undoubtedly an action 
would be maintainable in that case for obstructing the light, but it is 
another question whether an action of trespass lies for interfering with the 
column of air incumbent on the land.’” 

160. In Kenyon v. Hart, 6 B. & S. 249, 122 Repr. 1188 (1865), a man 
shot a pheasant which fell upon the plaintiff's land. There was some 
dispute as to whether the bird was over the plaintiff’s land when it was 
shot. Blackburn, J., stated: “That case raises the old query of Lord 
Ellenborough as to a man passing over the land of another in a balloon: 
he doubted whether an action of trespass would lie for it. I understand 
the good sense of that doubt, though not the legal reason for it” (p. 252). 
See also Harvey v. Walters (English) 

John George Bagram v. Khettranath Karformah, 3 B. L. R. O. C. J. 
18, 43, 2 Indian Dec. (n. s.) 433, at p. 449 (1869) is an action to remove 
an obstruction to the enjoyment of light and air, wherein Norman, J., 
stated: “No man has any absolute property in the open space above his 
land. To interfere with the column of air superincumbent upon such land, 
is not a trespass. Lord Ellenborough justly ridiculed the notion that 
travellers in a balloon could be deemed trespassers on the property of those 
over whose land the balloon might pass” (p. 

161. Phillips, C. J., said: “It is a maxim of the law, Cujus est solum 
ejus est usque ad coelum, and by taking one foot on which the pillars were 
placed, on the south side of the alley, the rights reserved in the deed were 
invaded and by the projecting super-structure to the extent of about 12 
feet all the land in which appellee’s easement existed, and about four 
and a half feet of that which he never conveyed was occupied and taken” 
(p. 175). — 

In Quigley v. Fireproof Storage Co., see note 151, an injunction was 
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deal with the question of whether the maintenance of a sewer 
across premises at a depth of over 150 feet below the surface con- 
stituted a breach of a covenant against incumbrances. In holding 
the sewer not an incumbrance, the court severely dealt with the 
maxim. 


“At a time when nobody foresaw the use to which the air above the 
land might be put, a maxim appears in the law to the effect that he who 
owns the soil owns everything above and below, from heaven to hell.” 
[After discussing Butler v. Frontier Telephone Co, and Smith v. New 
England Aircraft Co., the court concluded:] “It therefore appears that the 
old theory that the title of an owner of real property extends indefinitely 
upward and downward is no longer an accepted principle of law in its 
entirety. Title above the surface of the ground is now limited to the 
extent to which the owner of the soil may reasonably make use thereof. 
By analogy, the title of an owner of the soil will not be extended to a 
depth below ground beyond which the owner may not reasonably make 
use thereof.’”’162 


(2) Artificial Temporary Encroachments from Adjoining Land. 


Few courts, in their treatment of these situations, appear 
to have made a distinction between permanent and temporary 
encroachments. Only three cases involving temporary encroach- 
ments have mentioned the maxim, but these cases are some of 
the most troublesome to those who believe that trespass cannot be 
maintained unless there is contact with the ground, or unless there 
is use that may lead to an easement. In Herrin v. Sutherland, 
the firing of a shotgun from another’s land over the plaintiff’s 
“premises, dwelling and cattle” at water-fowl was held to constitute 
a technical trespass. In reference to Pollock on Torts, Judge Call- 
away, Said: 





granted against painting a sign on an encroaching wall although the 
plaintiff had lost the right to complain of the wall itself. 


162. Boehringer v. Montalto, at p. 277; Smith v. City of Atlanta, In 
Matter of New York, 160 App. Div. 29 (1913) affd. 212 N. Y. 547, 106 N. 
E. 1046, a “tunnel street” 150 feet below the surface was acquired by the 
city as an easement. The plaintiff’s claim for an additional award, on the 
ground that the tunnel constituted an incumbrance which would prevent 
mortgaging of his property, was denied. 

A subway has been considered for tax purposes as part of the land 
under which it was built because ownership extended “a centro usque ad 
coelum.” Central London Ry. Co. v. London Tax Com’rs (English). 

In a case dealing with the duty of the supercumbent landowner to 
repair a sewer, Judge White, dissenting, stated: “In principle, it could 
have made no difference whether this structure for the conveyance of the 
water had been built above or below the surface of the lots. It would in 
either case have been on the premises of the lot-owner. ‘Cujus est solum 
ejus est usque ad coelum’” Winslow v. Fuhrman, p. 650-1. 
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“When taking into account the extreme flight of projectiles fired from 
modern artillery which may pass thousands of feet above the land, the 
subject is not without difficulty. That shortly it will become one of consider- 
able importance is indicated by the rapid approach of the airplane as an 
instrumentality of commerce, as is suggested in a valuable note found in 
32 Harvard Law Review, 569. However, it seems to be the consensus of 
the holdings of the courts in this country that air space, at least near the 
ground, is almost as inviolable as the soil itself. * * * It is a matter 
of common knowledge that the shotgun is a firearm of short range. To be 
subjected to the danger incident to and reasonably to be anticipated from 
the firing of this weapon at water fowl in flight over one’s dwelling house 
and cattle would seem to be far from inconsequential.”163 


In Ellis v. Loftus Iron Co., the defendants’ horse reached 
through the fence, separating the plaintiff’s land from the defend- 
ants’, and injured plaintiff’s mare by kicking and biting her. It 
was held that the act of the defendants’ horse constituted a tres- 
pass, although Denman, J., called this application of the maxim a 
“technical rule.”** A back-yard quarrel led to the litigation in 





163. At p. 332. In Whittaker v. Stangvick, 100 Minn. 386, 111 N. W. 
295 (1907), the court held that shooting over a narrow duck pass between 
two navigable lakes was both a trespass and a nuisance, and granted an 
injunction. The court stressed the “inherent danger’ from “irresponsible 
and reckless” hunters. Cf. Keble v. Hickeringill, 11 Mod. 74 & 131 (1708) 
where “shooting on own land maliciously to prevent wild ducks from com- 
ing to neighboring decoy was held a nuisance,” and Mayhew v. Wardley, 
14 C. B. (n. s.) 550, 135 Repr. 812 (1863), where firing at game from a 
highway was held a trespass in pursuit of game within Game Act of 1831 
(1 & 2 Will. IV c, 32). M’Conico v. Singleton, 2 Mills 244 (1818) is an 
early South Carolina case which held that hunting wild animals on unen- 
closed land was not a trespass because “it has been universally exercised 
from the first settlement,” is a means by which many people “derived their 
food and raiment” and a “great field” in which the militia can “learn the 
dexterous use and consequent certainty of fire-arms” (p. 244-6). 


164. Lord Coleridge, C. L.: “. . . some portion of the defendants’ 
horse’s body must have been over the boundary. That may be a very small 
trespass, but it is a trespass in law.” Keating, J.: “. . . the horse’s 


mouth and feet protruded through the fence over the plaintiff's land, and 
that would in my opinion amount in law to a trespass” (p. 12-13). Den- 
man, J., however, expressed the following doubts: “. . . It seems hard, 
when two parties have adjoining lands with a fence between them, and a 
quarrel arises between the animals on either side of the fence, one party 
should be liable for the consequences, though not in reality guilty of 
default or neglect any more than the other party, by reason of the applica- 
tion to the mere act of the technical rule, Cujus est solum ejus est usque ad 
coelum” (p. 14). ‘ ; . 

“In commenting on this case, Bouvé said, “The maxim was invoked 
and erroneously applied, for no true question of ‘occupancy’ was 
involved.” “The Private Ownership of Airspace,” 1 Air Law Rev. 232, 
382-3 (1930). ; z 

Clifton v. Viscount Bury (Q. B. Div. 1887), 4 Times L. Rep. 8, dealt 
with shooting over the plaintiff's land by the use of two military rifle ranges 
on the adjoining Wimbledon commons. The maxim is not mentioned but 
the decision is important in its treatment of the action of trespass. Hawk- 
ins, J., gave the opinion that “the use of the 600 yard range so] 
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Hannabalson v. Sessions where the defendant reached her arm over 
the boundary fence and, in an endeavor to rescue her ladder which 
in some manner was hung up on the fence, struck the plaintiff. 
The maxim was spoken of as “one of the oldest rules of prop- 
erty”. In Galbraith v. Oliver, a case involving a nuisance created 
by burning bituminous coal in a mill, the maxim was quoted in 
speaking of the right of an owner to preserve the atmosphere above 
his land in a pure form. The court recognized that insofar as 
smoke is concerned the maxim cannot be literally enforced by the 
courts. 


(3) Natural Encroachments from Adjoining Land. 


Natural encroachments give rise to an interesting modification 
of the maxim. When trees are planted so near the boundary of 
property that the branches overhang the adjoining land, the neigh- 
bor has claimed ownership in the tree branches insofar as they 
overhang his land. This problem is raised when the neighbor 
picks fruit from the overhanging branches, The courts have, with 
one ‘accord, held that the neighbor has no right to appropriate 
such fruit although he may cut off the branches without notice as 
a nuisance. The right to pick fruit was raised in Hoffman v. 
Armstrong. The court dealt with the problem as follows: 





as to cause splashes and fragments of flattened bullets to fall constantly 
upon the plaintiff’s land so as to materially interfere with the plaintiff’s 
ordinary use and enjoyment of his farm, constituted a series of trespasses 
of an actionable character,” but that the use of the 1000 yard range was 
not looked upon “as constituting a trespass in the strict technical sense of 
the term,” but should be enjoined notwithstanding the fact that no bullet 
was proved to have fallen upon it during the use of that range; though 
“the land dipped in the part of the farm traversed, and though the height 
of the trajectory above the surface would ordinarily be 75 feet, according 
to the evidence, the traversing of the land by the bullets in the use of the 
1000 yard range was not unattended with risk, and certainly it could cause 
a not unreasonable alarm, which rendered the occupation of that part of the 
farm less enjoyable than the plaintiff was entitled to have it” (p. 9). 

165. At p. 461. “It is one of the oldest rules of property known to the 
law that the title of the owner of the soil extends, not only downward to 
the center of the earth, but upward usque ad coleum, although it is, per- 
haps, doubtful whether owners as quarrelsome as the parties in this 
case will ever enjoy the usufruct of their property in the latter direction” 
(p. 95). 

— Harbor Land & Hotel Co. v. U. S., 260 U. S. 327, 43 
S. Ct. 135 (1922), the maintenance of a coast guard battery so that the 
projectiles would pass over a corner of plaintiff's land and presumably 
made it less desirable for hotel purposes was held to impose a “servitude” 
upon plaintiff's land for which the Government should pay compensation. 
The maxim was not mentioned and the importance of this decision will 
be referred to later. ; 

166. In Lyman v. Hale, the defendant picked pears from the branches of 
his neighbor’s tree which overhung his land and the court held this a tres- 
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“The defendant claims that the ownership of land includes everything 
above the surface, and bases his claim on the maxim of the law ‘cujus est 
solum ejus est usque ad coelum’, and that consequently he was the owner of 
the overhanging branches and the fruit thereon. * * * This rule, while 
it entitles the owner of the land to the right to it, and to the exclusive 
use and enjoyment of all the space above it, and to erect any superstructure 
thereon that he may see fit—and no one can lawfully obstruct it to his 
prejudice—yet if an adjoining owner should build his house so as to over- 
hang it, such an encroachment would not give the owner of the land 
the legal title to the part so overhanging. * * * The rule or maxim 
giving the right of ownership to everything above the surface to the owner 
of the soil has full effect without extending it to anything entirely dis- 
connected with or detached from the soil itself.”267 


Similar treatment has been accorded “line trees”, that is, trees 
so situated that the division line between two properties passes 
through the trunks of the trees above the surface of the soil. 
Proprietors have generally been held to be tenants in common, 
and neither has the right to cut down line trees without the con- 
sent of the other.*** Such a position was recognized in Skinner v. 
Wilder to involve a modification of the maxim: 


“This is another instance where the maxim that he who owns land 
owns to the sky above it, is qualified and made to give way to a rule of 
convenience, more just and equitable, and more beneficial to both parties.”1® 


(4) Right to Prevent Natural Elements from Continuing to Enter 
Adjoining Land. 


Light, air and water by nature flow freely from one piece of 
land to another without regard to man-created ownership. These 





pass. Bissell, J.: “It is urged, that land comprehends everything in a 
direct line above it; and therefore, where a tree is planted so near the line 
of another’s close that the branches overhang the land, the adjoining pro- 
prietor may remove them. . . . The general doctrine is readily admitted ; 
but it has no applicability to the case under consideration. . . . If these 
branches were a nuisance to the defendant’s land, he had clearly a right 
to treat them as such, and as such, to remove them. But he as clearly 
had no pent to convert either the branches or the fruit to his own use” 
(p. 184- 

See also Skinner v. Wilder, and Lemmon v. Webb, [1895] App. Cas. 1. 
In the latter case, it was held that overhanging branches might be cut 
back without notice as a nuisance although they had overhung for 20 years 
because it was “not a trespass or occupation of that land which by lapse of 
time could become a right” (p. 24). 

167. At pp. 202-4. 

168. Musch v. Burkhand, 83 Ia. 301, 48 N. W. 1025 (1891); Hardin v. 
Stultz, 124 Ia. 440, 100 N. 'W. 329 (1904) ; Skinner v. Wilder (dicta) ; 
Waterman v. Soper, 1 Ld. Raym. 737, 91 Repr. 1393 (1836). Cf. Ralyea v. 
Beaver. 

169. At p. 117. A discussion of the Roman law in regard to overhang- 
ing tree branches is found in this case, pages 119-21. 
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elements at times are valuable constituents of the land and their 
loss would deprive such land of much of its usefulness. Espe- 
cially would this be true in respect to water rights in arid lands 
and, in this field, the maxim has undergone drastic modification 
and criticism. Thus, in respect to percolating waters, it is generally 
held that a proprietor may not wantonly divert and waste such 
water, especially when his purpose is to injure his neighbor by 
stopping its flow.17° In such cases, a second maxim of the law is 
said to modify the so-called English rule, based on the cujus est 
solum maxim, that one has unlimited property rights in under- 
ground waters. This is the maxim, sic utere tuo ut alienum non 
laedas—translated, ‘Use your own property in such a manner as 
not to injure that of another.’’?71 Some courts have been reluc- 
tant, however, to give up the rule founded on cujus est solum.17 
The maxim has been applied to natural gas and oil beneath the 
surface’”® but, notwithstanding, most courts have upheld statutes 
prohibiting the waste of these elements.‘ In suits to enjoin the 





170. Katz v. Walkenshaw (doctrine of reasonable user); Meeker v. 
East Orange; Frazier v. Brown (recognized maxim unless case of “un- 
mixed malice”); Chase v. Silverstone (excepts “spite”’); Chesley v. King. 
See also the cases cited in note 171. Contra: Phelps v. Newlen, 72 N. Y. 
39 (1878). 

171. Stillwater Water Co. v. Farmer; Erickson v. Crookston Water- 
works P. & L. Co.; Pence v. Carney; Miller v. Bay Cities Water Co.; Bas- 
sett v. Salisbury Mfg. Co.; Gagnon v. French Lick Springs Hotel Co., 163 
Ind. 687, 72 N. E. 849 (1904) ; Benson v. Chicago & Alton R. R. Co. (sur- 
face waters) ; Angell, Water Courses (7th ed.) par. 114. 

172. In Chase v. Silverstone, although the divergence of subterranean 
water for spite was excepted, the court said, “We see less difficulties in 
applying the rule, cujus solum, etc., than that of sic utere, to cases of this 
character ;” Frazier v. Brown: “Subject only to the possible exception of a 
case of unmixed malice, the maxim, ‘cujus est solum ejus est usque ad 
coelum et ad infernos,’ applies to its full extent.” For English rule, see 
Acton v. Blundell and Chasemore v. Richards, 7 H. L. Cas. 349 (1859). 
Although refusing to follow the English rule, Temple, J., in Katz v. Walken- 
shaw gave the following explanation of that rule: “The maxim, Cujus est 
solum, ejus est usque ad inferos, furnishes a rule of easy application, and 
saves a world of judicial worry in many cases. . . . The entire argument 
for what may be called the ‘cujus est solum doctrine’ consists in showing 
yong some recognized regulation of riparian rights would be inapplicable” 
p. 244). 

173. Gas Products Co. v. Rankin (Blackstone’s passage quoted). 

174. Statute held constitutional: Ohio Oil Co. v. Indiana, 177 U. S. 
190, 20 S. Ct. 576 (1900—oil likened to light, air and animals ferae 
naturae). Cf. Lindley v. Natural Carbonic Gas Co., 220 U. S. 61, 31, S. Ct. 337 
(1911—held constitutional New York Minerals Springs Act which forbade 
the use of machines to pump mineral water). 

Statute held unconstitutional: Gas Products Co. v. Rankin (statute pro- 
hibiting waste of natural gas held unconstitutional as a taking of property 
without due process). On the constitutionality of such statutes see annota- 
tion 24 A. L. R. 307-318. 
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waste of gas by interested neighbors, the maxim has been invoked 
by the defendants.?” 

Surface water is generally regarded as a “common enemy” 
and it is generally drawn into litigation when it is thrown upon 
land not naturally subject to it. Cujus est solum is spoken of in 
Wood v. Moulton, a California case, as a “harsh and drastic com- 
mon law maxim” which has been modified by the “more benign 
and equitable rule of sic utere.”*** However, in a Massachusetts 
case the maxim is said to be a “general rule” and it was held that 
a proprietor had “the free and unfettered control of his own land 
above, upon and beneath the surface.”!"7 

The maxim is apparently made the basis of riparian rights in 
an early Connecticut case. 


“The principle contained in the maxim ‘cujus est_solum, ejus est usque 
ad coelum,’ gives to a riparian owner an interest in a stream which runs 
over his land. But it is not a title to the water; it is usufruct merely; a 
right to use it while passing over the land.’’178 


Riparian rights have been likened to “the exclusive right to oc- 
cupy the space above it [land] usgue ad coelum,” and have been 
said to be “annexed to property as an incident,” which cannot be 
taken away without compensation.” 





175. Hague v. Wheeler; People’s Gas Co. v. Tyner. 
176. At p. 319. In Benson v. Chicago & Alton R. R. Co., the maxim 


was recognized as a “general rule . . . applicable to the enjoyment of 
real estate” and that surface water “is regarded as a common enemy, 
against which any land owner affected by it may fight . . . But in doing 


so regard must be had to another recognized maxim of law: sic utere” 
(p. 512). The above passage was quoted in Rychlicke v. City of St. Louts. 

In Jordan v. City of Benwood, it was said at page 267: “The com- 
mon-law rule recognizes the old maxim respecting ownership of real 
property, and is based on it, ‘Cujus est solum ejus est usque ad coelum.’ 
Any other rule would be a restraint upon ownership. Without it a man 
building houses, walls, or fences, or even in works of agriculture, would be 
open to constant assault. Of course, it is to be so applied as not to violate 
reason.” 

177. Gannon v. Hargadon, at p. 109. 

178. Agawam Canal Co. v. Edwards, at p. 497. In Lux v. Haggin, it 
was similarly stated: “It has been held that a grant of land carries with it 
the water flowing over the soil. The well-known maxim, Cujus est solum, 
ejus est usque ad coelum, inculcates that land, in its legal signification, has 
an indefinite extent upward” (p. 392). Cf. Ingraham v. Hutchinson. 

179. Stevens v. Paterson & Newark R. R. Co. For a discussion of the 
constitutional aspects of this case see part VII. Cf. Trustees of Town of 
Brookhaven v. Smith, Tampa Waterworks Co. v. Cline, and Bassett v. 
Salisbury Mfg. Co. In the last case, it was said: “Any doctrine that would 
forbid all action of a landowner, affecting the relations as to percolation 
or drainage between his own and his neighbor’s lands, would in effect 
deprive him of his property; and so far from being an application of the 
maxim, ‘cujus est solum,’ etc., would work a general denial of effect to 


it’ (p. 573). 
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In dealing with the right to light and air, the maxim has been 
invoked to support the right to build a spite fence. In upholding 
a New Hampshire statute prohibiting spite fences, the court said 
the claim to use one’s own land to hurt another is 


“‘bhased upon a narrow view of the effect of the land titles’, and is 
reached ‘by the strict enforcement of a technical rule of ownership briefly 
expressed in an ancient maxim,’ cujus est solum, ejus est usque ad 
coelum.”180 


In Bury v. Pope, the earliest English case citing the maxim, the 
defendant’s right to erect a building that shut off the light and 
air which the plaintiff had enjoyed for thirty to forty years, was 
upheld. The maxim was added at the end of the decision, appa- 
ently by the reporter. This case was cited in Mahan v. Brown, in 
which a spite fence was held lawful where ancient lights were not 
involved.4*1 In Barnett v. Johnson, the plaintiff’s right to receive 
light and air over a canal, which was likened to a street, was up- 
held, although it was said that the “land has become the object of 
private ownership, ‘ab imo usque ad coelum’”.1®? 

Solomon v. The Master, Wardens, and Freemen and Common- 
alty of the Mystery of Vintners in the City of London is a curious 
case involving three houses built upon a hill, the plaintiff owning 
the upper house, a third party the middle one and the defendant 
the lower one. The action was for damages to the plaintiff’s house 
caused by the defendant’s razing his house for the purpose of re- 
building. For upward of thirty years the three houses had been 
out of perpendicular, all leaning down-hill in the direction of the 
defendant’s house. There was no evidence as to how the leaning 
originated. When defendant tore down his house, the middle one 
sank further towards the defendant’s property and plaintiff’s house 
fell in. The court held that since defendant’s house did not adjoin 
the plaintiff’s, the latter had acquired no prescriptive right or ease- 
ment to have his house supported by the defendant’s house. Pol- 
lock, C. B., said: 

“When a house built upon the edge of a man’s land gets out of the 
perpendicular, and leans or hangs over his neighbour’s land, it no doubt 
occupies a space belonging to his neighbour, the rule of law being, Cujus 


est solum ejus est usque ad coelum. But, assuming the neighbour could 
maintain an action to recover the space, or for interfering with it, the 





_ 180. Horan v. Byrnes, at p. 97. This passage was quoted with approval 
in Alabama in Norton v. Randolph. 

181. At p. 263. 
182. At p. 489. 
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defendants could not have maintained an action for the plaintiff’s use of 
the projection over the soil of the intervening owner.”183 


(5) Disputes between Two Claimants of Interest in Land. 


The maxim has been invoked by the courts to substantiate de- 
cisions to the effect that certain interests in land did or did not 
pass by a deed or lease. Thus, in Jsham v. Morgan, a man de- 
livered a deed of his “land” to his daughter and later in the day 
executed and delivered a deed to the house standing upon the land 
previously deeded. The court held that, regardless of what may 
have been the grantor’s intention, the house passed by the first 
deed, and to support this decision quoted the maxim and cited 
Lord Coke.*** In a bill to partition land and a store building, in 
Baldwin v. Breed, the cotenant, who had himself erected the store 
at his own expense with the consent of his cotenant, claimed the 
entire ownership of the store. The court decided that the build- 
ing had become part of the land and should therefore be divided. 
Williams, Ch. J., significantly remarked that the maxim “is not 
to be discarded as frivolous * * although in modern times it 
has been found necessary to introduce some exception to this 
rule.”1®° The maxim has been quoted to show that, in law, pos- 
session of the surface is considered possession of the subsoil be- 
neath,?®° and in Canada it has been held that an adverse possessor 





183. At p. 600. 

184. See also Mitchell v. Moseley (English); Hobbs v. Esquimalt & 
Nanaimo Ry. Co. (Canadian) ; and Raymond Land & Investment Co., Ltd. 
v. Knight Sugar Co. (Canadian). In the last case, it was said: “There 
can be no doubt that the word ‘lands’ used in the agreement must be 
interpreted to mean everything usque ad coelum et ad inferos except the 
precious metals” (p. 163). 

185. At p. 66. See Stevenson v. Bachrach, where bill of partition was 
denied because the land was owned severally although covered by one 
building. The maxim was quoted. Cf. Becket v. Clark where homestead 
property was divided by physically halving the property. Unfortunately 
the middle line on the lot was 19 inches to one side of the middle line of 
the house thereon, and yet the distributors had stated that the north half 
of the house had passed to one party and the south half to the other. It 
was held that the line dividing the land governed the house as well. After 
quoting the maxim, the court said: “We do not regard the expressions 
used, ‘south half of the dwelling house,’ and ‘north half of the dwelling 
house,’ as varying this maxim, as old, probably, as ownership in land” 
(p. 488). 

; 186. Stratton v. Lyons. “Whoever is in possession of the surface of 
the soil is in law deemed to be in possession of all that lies underneath 
the surface. Land includes not only the ground or soil, but everything 
attached to it, above or below. The legal maxim is Cujus est solum, ejus 
est usque ad coelum” (p. 643). 

In Montana Ore Purchasing Co. v. Boston & Montana Consol. Copper 
& Silver Mining Co., a mining case, it was said: “The defendant was and 
is in possession of the surface of the Pennsylvania claim. From the fact 
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of the surface may obtain a “statutory title usque ad coelum,” 
although the true owner occupies space above the surface by the 
roof of his house. In the latter case, the former owner contended 
that his roof constituted an occupancy of land, citing the maxim 
and Lord Coke, and that if the neighbor were declared to have 
secured title he would have acquired the right to cut off his pro- 
jecting roof. The court, however, held that the former owner 
retained an easement to project his roof and make necessary re- 
pairs.1*? In Gifford v. Dent, a tenant of a shop and forecourt on 
the ground floor brought an action to enjoin a tenant of a front 
room on the second floor from maintaining a large illuminated sign 
on the outside of the building in front of his room. The plaintiff 
contended that the latter had covenanted not to erect such a sign 
and further that the sign invaded his airspace because it protruded 
beyond the wall of the second story and was thus above his fore- 
court. In dealing with the latter contention, Romer, J., stated: 


“If * * * the plaintiffs are tenants of the forecourt, and are accord- 
ingly tenants of the forecourt, usque ad coelum, it seems to me that the 
projection is clearly a trespass upon the property of the plaintiff. It is said 
by Mr. Buckmaster, and no doubt truly said, that the defendant must have 
the right to put his head out of the window. He has the right to put his 
head out of the window because that is perhaps a necessary concomitant 
of his tenancy, but that does not entitle him permanently to occupy by means 
of the sign in question what are, in my judgment, premises demised to the 
plaintiff.”188 


the presumption arose that it had title to and possession of everything be- 
neath the surface. The doctrine, ‘Cujus est solum, ejus est ad inferos,’ 
applies, but not in the same sense as it does to other species of real estate. 
At common law this presumption was conclusive where there was no reserva- 
tion in the grant, or where it did not operate by reason of some local 
custom. Under the mining laws of the United States, however, it is not 
conclusive, except as against one who cannot show that he enters beneath 
the surface in pursuit of a vein of which he owns the apex or portion 
thereof so intercepted by the end lines of his claim that he is entitled to 
follow it. When this appears, the presumption rising from the cujus solum 
doctrine is overturned, and gives way to the presumption based upon the 
provisions of U. S. R. S. 2322” (pp. 541-2). See also Lewis v. Branthwaite 
(English). 

187. Rooney v. Petry (Canadian). In Gillespie v. Jones, 47 Cal. 259 
(1874), a similar decision was rendered. Cf. Atkins v. Pfaffe, 136 Ia. 728, 
114 N. W. 187 (1907). In re The Regulation and Control of Aeronautics 
in Canada, Newcombe, J., of the Supreme Court of Canada said of Coke’s 
quotation of the maxim: “These are the words of Coke’s venerable Com- 
mentary upon Littleton (4a.), and they express, as I have been taught to 
believe the common law of England, which applies in the English provinces 
of Canada. . . . The principle is thus established, and the courts have 
no authority, so far as I can perceive, to explain and qualify it so as to 
admit of the introduction of a public right of way for the use of flying 
machines consequent upon the demonstrations in recent times of the prac- 
ticability of artificial flight” (at p. 701). Reversed by Privy Council. 

188. 71 Sol. J. at p. 84. 
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An early Ohio court held that a tenant did not acquire, by a lease 
of a cellar and lower room, an interest in airspace which after 
a fire had destroyed the building would entitle him to continue 
to occupy the space formerly enclosed by his room.'*® In an ac- 
tion of ejectment for a cellar, before the King’s Bench in 1787, the 
plaintiff claimed under a lease describing the premises as late in 
the possession of A and specifying rooms and a yard. No mention 
was made of the cellar under the yard which had been in the pos- 
session of B, not A. The lessee contended that since the yard 
over the cellar was included in the lease the maxim cujus est 
solum gave him the cellar, The court, however, treated the maxim 
as only a prima facie rule which had been rebutted by the evi- 
dence.?°° 

In Re Ottawa & New York R. W. Co. & Township of Corn- 
wall, a Canadian case, a bridge over the St. Lawrence River was 
held to occupy railway land and therefore not assessable by the 
township because 


“a grant of the right to construct and maintain the bridge is a grant of 
that part of the soil occupied by it; and, therefore, for the reasons already 
given, the railway company is the owner of so much of the soil as is 
occupied by the superstructure as well as by the piers.”19 


A mining contract was held in Genet v. Del. & H. Canal Co., to 
be governed by the “lex situs” and not the place where the contract 
was executed because it referred to “coal in place”, and Black- 
stone’s passage on the extent of land ownership was quoted. The 
English equivalent of the maxim has been employed in disputes 
as to whether a widow was entitled to dower in unopened mines 
and oil wells.’°? In an early Massachusetts case, it was held proper 
to cover a passageway, over which a grantor had reserved an ease- 





189. Winton v. Cornish. Accord: Stockwell v. Hunter. Cf. Pearson 
v. Matheson, where the grantor of a lot reserved the right to build above 
the height of fourteen feet. Each party constructed a building in his re- 
spective area and by a subsequent contract granted the other party certain 
easements and agreed to rebuild in case of fire. On rebuilding after a 
fire, the grantee of the lower stratum claimed an easement to maintain a 
skylight in the upper structure, and the court held that under the contract 
the easement did not cease upon the destruction of the upper building. 

190. Doe ex dem. Freeland v. Burt (English). 

191. At p. 60. 

192. Lenfers v. Henke; Seager v. McCabe. In Higgins Oil & Fuel Co. 
v. Snow, the court quoted Blackstone and Coke, and concluded: “The life 
estate is given, not in the surface of the land, but in the land as land, and 
it is elementary that the land itself in legal contemplation, extends from the 
sky to the depths” (at p. 438). Cf. Koen v. Bartlett, 41 W. Va. 559, 23 S. E 
664 (1895). 
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ment, with a building if the way was left “substantially as con- 
venient as before.”!* 


(6) - Aviation Cases Proper. 


The maxim has been given careful consideration in several 
of the recent aviation cases. In the earlier cases, it is apparent 
that the maxim was loosely used as a convenient tool by the courts 
without careful examination of its effect upon other cases, In 
Johnson v. Curtiss Northwest Airplane Co., an airplane had fallen 
upon plaintiff’s lawn in St. Paul, Minnesota, and he sued for dam- 
ages and an injunction against all further flying over his premises. 
Judge Michael of the Minnesota District Court gave an able dis- 
cussion of the maxim. 


“In the present undefined state of the law upon this subject the plaintiff 
invokes the old common law maxim, ‘Whose is the soil, his it is from the 
heavens to the depths of the earth,’ and claims that airplane flights over 
the plaintiff’s land, no matter how great the altitude, constitute actionable 
trespass. If this is a fixed, unalterable rule of property, not subject to 
modification or exception, then the plaintiff’s contention must be upheld. 

“This rule, like many aphorisms of the law is a generality, and does 
not have its origin in legislation, but was adopted in an age of primitive 
industrial development, by the Courts of England, long prior to the American 
revolution, as a comprehensive statement of the landowner’s rights, at a 
time when any practical use of the upper air was not considered or thought 
possible, and when such aerial trespasses as did occur were relatively near 
to the surface of the land, and were such as to exercise some direct harmful 
influence upon the owner’s use and enjoyment of the land.”’19% 


In Smith v. New England Aircraft Co., the plaintiffs did not 
“base their contention upon this maxim” but contended that flights 
between 100 and 1,000 feet over their property, as found by the 
Master, were unlawful. Without directly discussing the maxim 
itself, Chief Justice Rugg makes the following comment which par- 
tially reveals his attitude upon the status of ownership of airspace. 





193. Atkins v. Bordman. In Patterson v. Philadelphia & Reading 
R. R. Co., a similar situation arose. It was claimed that the holder of the 
easement in the front passageway had “the right to the use and privilege 
of the same throughout its entire length and breadth, from the surface 
thereof, unobstructed to the sky.” The court denied their claim and said: 
“The maxim cujus est solum has no application to the right of a grantee 
of a right of way, for the very obvious reason that he has no solum at all, 
but a mere incorporeal hereditament—a mere right of passage and nothing 
more whatever. The maxim, like the soil, belongs to the owner of the land, 
and not to the owner of the easement, and the latter can no more appro- 
priate the one than he can the other” (p. 188). Accord: Citizens’ Tele- 
phone Co. v. N. O. & T. P. R. R. Co., 192 Ky. 399, 233 S. W. 901 (1921), 
and cases cited therein. 
194. At p. 43. 
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“For the purposes of this decision we assume that private ownership 
of airspace extends to all reasonable heights above the underlying land. It 
would be vain to treat property in airspace upon the same footing as 
property which can be seized, touched, occupied, handled, cultivated, built 
upon and utilized in its every feature. The experience of mankind, although 
not necessarily a limitation upon rights, is the basis upon which airspace 
must be regarded.”195 


In the Swetland case, the plaintiffs made the maxim one of the 
bases of their claim for relief and Judge Hahn recognized that the 
maxim 


“has been frequently quoted and reiterated in the opinion of the courts and 
in legal literature generally for many generations. Certainly the possible 
rights of the landowner as to the air spaces over his land could not be 
more broadly asserted. The venerability of this maxim, its frequent repeti- 
tion, and the high standing of many of those who have relied upon it, 
not only warrant, but call for a careful consideration of its origin and 
application in adjudicated cases.” [After making this examination, he 
concludes:] “It appears from these authorities that the maxim has never 
been applied in cases which fix rights in air space normally traversed by 
the aviator. There are no precedents or decisions which establish rules of 
property as to such air space. The courts have never critically analyzed 
the meaning of the maxim, and there is much doubt whether a strict and 
careful translation of the maxim would leave it so broad in its signification 
as to include the higher altitudes of space.”196 


In the Circuit Court of Appeals Judge Moorman again recognized 
the maxim as one of the bases of the plaintiffs’ claim, but dis- 
missed elaborating upon its authority with the following remarks. 


“We are told that this maxim was imported into the English law by 
Lord Coke. * * * The popularity of the phrase with the courts of this 
country is attested by its repetition in the law reports of practically every 
state.197 * * In every case in which it is to be found it was used in 
connection with occurrences common to the era, such as overhanging 
branches or eaves. These decisions are relied upon to define the rights 
of the new and rapidly growing business of aviation. This cannot be 
done consistently with the traditional policy of the courts to adapt the 
law to economic and social needs of the times.’’198 


Sysak v. DeLisser Air Service Corp. arose out of the striking of 
plaintiff’s house by one of defendants’ airplanes; the municipality 
was joined on the ground that they had invited the defendants 
to trespass on plaintiff’s airspace. Judge Fawcett of the New 





195. At p. 522. 
196. At pp. 934 and 938. 
197. The above study reveals the maxim in the law reports of only 
27 states. 
198. At pp. 202-3. 
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York Supreme Court of Nassau County says that the maxim was 
“invoked and discussed” and states: 

“This ancient principle of the common law which sought to accord 
to ownership an indefinite extension downward and upward is, we are 
warned, not now to be taken too literally. Butler v. Frontier Telephone Co., 
186 N. Y. 486, at page 491. In this age, it appears, as to new or increasing 
uses something is to be left to statutory regulation, and in that view in this 
state the right of flight above minimum prescribed height is declared by 
the Laws of 1928, chapter 233.’199 


From the above cases, it is apparent that although the maxim 
has been extensively quoted it has by no means received universal 
and unqualified acceptance. Only a relatively few courts have 
bothered to give the maxim any extensive consideration, and most 
of the courts that have done so have indicated that its extreme 
form was not acceptable, Criticism and modification of the maxim 
have been particularly noticeable when the courts were dealing 
with cases involving the picking of fruit from branches of over- 
hanging trees, percolating waters, surface waters, spite fences, 
and, lastly, the cases dealing with the right of flight itself. Cer- 
tainly there is nothing in the cases mentioning the maxim to indicate 
that the courts have definitely committed themselves to either of 
the extreme theories mentioned in Part 2. Naturally until the 
aviation cases arose, the subjects of litigation were limited to in- 
cidents occurring relatively close to the ground, and are, strictly 
speaking, not precedent for the application of the maxim to the 
upper airspace. The aviation cases themselves have neither in- 
dicated an unqualified acceptance nor a complete discard of the 
maxim. These cases would appear to indicate that the maxim, if 
relied upon by the courts, would receive a limited and reasonable 
application, or that the maxim might be set aside as unnecessary in 
the disposition of aviation cases. Clearly, Judge Moorman had the 
latter idea in mind when he said, by way of dismissing the maxim 
from serious consideration: 


“Lacking any controlling precedent, we resort to a consideration of the 
plaintiff's rights in relation to the necessities of the period.”2° 
V. THE REMEDIES 


At common law, three forms of actions were developed to 
protect interests in airspace—ejectment, trespass quare clausum 
fregit, and action on the case for nuisance. The technical com- 





199. At pp. 7-8. 
200. At. p. 203. 
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mon law distinctions between these causes of action have become 
relatively academic under systems of code pleading which abolished 
the old forms of actions. However unfortunate, these terms will 
probably continue to be used by judges and lawyers of the future, 
as they have in the past, to describe certain phases of the extent 
and nature of the landowner’s legal rights in airspace. One task 
is to seek to determine the legitimate use of these terms in con- 
nection with airspace and whether it is of importance which termin- 
ology is employed—ejectment. trespass or nuisance. This will be 
attempted at the expense of repeating many well-known legal rules. 


Ejectment. 


Ejectment is the least important and may be disposed of with 
the remark that it will only lie (1) when there has been a disseisin 
or ouster of possession and (2) when a redelivery of the land can 
be effected by the sheriff. The courts are in conflict on (1) whether 
a permanent occupation of a portion of land space above or below 
but not at the surface, which does not interfere with the owner’s 
present use of the land, amounts to a disseisin,?™ and (2) whether 
an overhanging wall, cornice or the like, is such an occupancy that 
the sheriff can effect an ouster and redeliver possession.*°? Irre- 
spective of the controversies that surround the extent of the action, 
it would seem that ejectment is not an appropriate form of re- 
dress against aircraft in flight. Disseisin at least implies an oc- 
cupancy which is relatively permanent. 


Trespass Quare Clausum Fregit. 


The action of trespass quare clausum fregit has been thought 
most likely to be unwarrantably utilized to the detriment of avia- 
tion. Considerable speculation has taken piace, in the absence of 
a definitive holding, as to whether an action of trespass would 
lie, irrespective of substantial injury, against the passage of an 
aircraft above 500 feet in altitude, i. e. at the normal height of 
cross-country flying. This query would vitally affect aviation if 
it should follow therefrom that such flights might be enjoined on 
the basis of being repeated trespasses. 

Blackstone has described the act of trespassing q. c. f. as “an 





201. See cases in note 150, and Ball, “The Vertical Extent of Owner- 
ship in Land,” 76 Univ. of Penn. L. Rev. 631, 653-4 (1928). 

202. See Hise, “Ownership and Sovereignty of the Air, or Airspace 
Above Landowner’s Premises with Special Reference to Aviation,” 16 Ia. 
L. Rev. 169, 179 (1931). Cf. Butler v. Frontier Telephone Co., cit. n. 145. 
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entry on another’s ground without a lawful authority, and doing 
some damage, however inconsiderable, to his real property.”?° 
This definition signifies that there must be present among other 
elements, an entry which is on another’s ground and results in 
some damage to real property. The gist of the action is the 
breaking and entering the closé with force—wi et armis—and 
throughout the whole action runs the idea of directness of in- 
jury. By a fiction the force element came early to be imputed 
to all wrongful acts.2°° Because it was an ancient possessory ac- 
tion, only the one in actual possession or the one with the immedi- 
ate right to possession, unhampered by adverse possession, could 
maintain the action.? 

In practice it has developed that trespass may be established 
without showing actual injury of any nature.?°’ Nevertheless, at 
common law, the declaration always alleged damages—whereby the 
defendant broke the plaintiff’s close (the theoretical barrier sur- 
rounding each plot of ground) and trampled down his grass, etc.?° 
As long as the entry took place “on the ground,” as Blackstone 
stated, these allegations could always be established with little spe- 
cific proof, but it is hard to see how the temporary disturbance of 
the air by a high-flying aircraft could, except on rare occasions, 
cause any injury whatsoever. Substantial damages of every char- 
acter, including damages to personalty arising out of the trespass 
on land, were treated as matter of “aggravation” and might all be 
recovered in the single action of trespass q. c. f.2° Trespass q. c. f. 
has always been treated as a local action with the result that it 
only lies in the jurisdiction where the land invaded is situated.?° 





203. 3 Blackstone, Commentaries, p. 209. 

204. Pollock on Torts (12th ed. 1923), p. 350. 

205. Mosseler v. Deaver, 106 N. C. 494, 11 S. E. 529 (1890). 

206. Beaufort Land & Inv. Co. v. New River Lumber Co., 86 S. C. 
358, 68 S. E: 637, 30 L. R. A. (n. s.) 243 (1910) anno. “Necessity and 
Character of Title or Possession of Plaintiff to Sustain Action of Tres- 
pass Quare Clausum Fregit.” Pollock stated that “Possession has all but 
swallowed up ownership; and the rights of possessor, or one entitled to 
possess, have all but monopolized the very name of property.” Pollock on 
Torts (12th ed.), p. 346. Pollock, it must be noted, was one who first 
suggested that aerial trespass might be limited by the area of “effective 
possession.” 

207. Whittaker v. Stangvick, cit. n. 163, and cases therein. 

208. Putterbaugh, Common Law Pleading & Practice (9th ed., 1917), pp. 
431-434; Chitty on Pleading (16th ed., 1876), pp. 615-6. Cf. McConico v. 
Singleton, cit. & digest n. 163, and dicta in Pickering v. Rudd, cit. n. 145. 

209. Millar, Common Law Pleading, p. 28. 

210. Ellenwood v. Marietta Chair Co., 158 U. S. 105, 15 S. Ct. 771 
(1895); Allin v. Conn. River Lumber Co., 150 Mass. 560, 23 N. E. 581 
(1890) ; Morris v. Mo. Pac. R. Co., 78 Tex. 17, 14 S. W. 228 (1890). 
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The type of entry commonly associated with trespass q. c. f. was 
usually, though not necessarily, something less than a permanent 
occupancy or disseisin. As a result, in dealing with this action, 
few courts found it necessary to make the distinction between fixed 
and permanent entries described in Part IV. 


Action on the Case for Nuisance. 


Trespass q. c. f. and the action on the case for nuisance are 
correlative actions for the protection of land. The former pro- 
tects the direct and the latter the indirect invasions of land, indi- 
rect in the sense that the harmful activity originates off the plaintiff’s 
land and thus indirectly interferes with the plaintiff’s enjoyment." 
Nuisance grew up as one form of trespass on the case and has 
come to be allowed for unlawfully disturbing the owner or occupier 
in the enjoyment of his land by noise, odor, smoke, dust, vibration, 
or offensive conduct. The action is now generally brought when 
the defendant utilizes his own land for a purpose or in a manner 
that indirectly annoys a neighbor.”!* The action has always been 
associated with the ancient maxim sic utere tuo ut alienum non 
laedas in much the same manner as cujus est solum has been as- 
sociated with trespass q. c. f., though sic utere has been more 
widely recognized as only a general proposition carrying no specific 
content. 

As the annoyances that constitute nuisances occur in all de- 
grees, the standard of the “ordinary man” has been invoked to 
assist in marking out the indefinite line where they become action- 
able nuisances, i. e., when the acts complained of interfere with 
the enjoyment of the man of ordinary sensitivity. Other formulae, 
some of which extended and others of which restricted the action 
of nuisance, have been developed to assist in delineating what 
should be called nuisances. Thus, consideration has been directed 
to (1) the nature of the surrounding land, whether residential, 
manufacturing or farming, (2) the suitability of location, whether 
other sites are available, and (3) the manner of operating or 
conducting the business complained of, whether or not unneces- 





211. Dodson v. Moch, 20 N. C. 282 (1838); Harrington v. Heath, 15 
Oh. 483 (1846); Joyce on Nuisances (1906), sec. 17, pp. 27-8. One writer 
has suggested “That trespass was the wrongful interference with the 
possession of corporeal property, and nuisance is the wrongful interference 
with the enjoyment of corporeal property.” “Aviation and the Law,” 21 
Law Notes 170, 171 (1917). 

212. Pollock on Torts (12th ed.), pp. 413-420; Leesman, “Private 
Nuisances in Illinois,” 24 Ill. L. Rev. 876 (1930). 
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sarily annoying. The fact that the defendant is carrying on a 
lawful business in a reasonable manner does not justify a private 
nuisance although it may be taken into consideration when an 
injunction is sought. Because each of these considerations raises a 
question of fact (so-called) for the determination of a common 
law jury, the action of nuisance has remained extremely flexible 
and the decisions are readily recognized as precedent only for the 
precise facts involved in the case in which they arise. When a 
large number of people are affected the nuisance is public and is 
abatable by the state. The more extreme situations are labeled 
nuisances per se and by this means taken away from the jury. 
Against private nuisances, an injured party may resort to (1) abate- 
ment by self-help, (2) an action at law for damages, or (3) equit- 
able relief by injunction. An action on the case for nuisance, like 
trespass q. c. f., is generally a local action.?!* 

Nuisance is associated with repeated acts which create either 
a continuous or intermittent annoyance. The threat or probability 
of repetition is sufficient to satisfy this requirement even when an 
injunction is sought.?"* Furthermore, the repetition may consist of 
independent acts of different persons though the acts of no one 
alone would amount to a nuisance in itself. This would appear to 
take care of the situation where the flights of many individual 
flyers culminate in a serious annoyance. 


Injunctive Relief Against Trespasses and Nuisances. 


Courts of equity may enjoin existing or threatened nuisances, 
and trespasses that are repeated or cause irreparable injury. Equit- 
able jurisdiction is based on the inadequacy of the remedy at law 
which in turn is founded on the policy of restraining irreparable 
mischief, preventing multiplicity of suits, and giving relief when 
pecuniary compensation is difficult to ascertain.24> Because the 
annoyances which constitute nuisances are usually repeated or 
cause irreparable damages, equity courts today seldom hesitate to 


213. Miss. & Mo. R. R. Co. v. Ward, 67 U. S. 485, 17 L. Ed. 311 
(1863) ; Eachus v. Trustees of I. & M. Canal, 17 Ill. 534 (1856). However, 
when an act creating a nuisance originates in one state but causes injury 
in a second state, both states have jurisdiction. Thayer v. Brooks, 17 Oh. 
489 (1848) ; People v. Selby Smelting & Lead Co., 163 Cal. 84, 124 Pac. 
692 (1912). 

214. See anno.: “Right to Enjoin Threatened or Anticipated Nuisance,” 
32 A. L. R. 724-6; earlier annos., 26 A. L. R. 937-956, 7 A. L. R. 749-787. 

215. See anno.: “Injunction Against Repeated or Continuing Trespasses 


on Real Property,” 32 A. L. R. 463-556, for an exhaustive treatment of this 
subject. 
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take jurisdiction and merely require, as a general proposition, that 
the nuisance be clearly recognizable as such. In respect to tres- 
passes on the other hand, the chancery courts were reluctant to in- 
terfere and restrain trespasses of any kind because of the belief 
that remedy at law was adequate. The older courts stressed and 
based their jurisdiction upon (1) the impairment or destruction 
of the substance of the estate, because of the removal, destruction 
or the possibility of becoming an easement, (2) the probable mul- 
tiplicity of suits at law, because of the repetition or number of 
persons assailing the plaintiff’s right, and (3) the inadequacy of 
pecuniary damages due to the insolvency of the trespasser or the 
trivial amount of damages caused by any one trespass. However, 
in comparatively recent years there has been a general relaxation 
in the former rigorous restrictions on the application of these 
standards to repeated trespasses.”?® 

An injunction, prohibitory or mandatory, is the usual redress 
sought in equity against repeated trespasses*** and nuisances.*"® 
However, it does not follow that because equity takes jurisdiction 
an injunction will be granted even though the trespass or nuisance 
is established. On the other hand, injunctions are sometimes issued 
against threatened nuisances which are imminent and which, when 
they do come into existence, will be substantial. In the same man- 
ner the threat to repeat trespasses is sometimes sufficient. In the 
issue of injunctions runs an under-current of discretion which is 
found throughout equity and which the appellate courts are loath 
to disturb. The general equitable rules of estoppel, laches and 
acquiescence are applicable to injunctions sought against repeated 
trespasses and nuisances. 

“Balance of convenience” is one of the formulae that has 
developed to justify the denying an injunction when the plaintiff 
will reap an insignificant benefit from the issue of the injunction 
as compared with the loss that would vesult to the defendant or 





216. It should be noted that the use of the term trespass, in equity, is 
a more comprehensive term than as used in law in that the plaintiff's 
immediate right to possession is not as essential and it includes acts that 
would fall within the actions of case and ejectment. V Pomeroy, Eq. Juris. 
(4th ed.) sec. 1907, pp. 4323-4. However, the term nuisance, Pomeroy states, 
has ae different significance in equity than given it in law. Ibid, sec. 1926, 
p. 4370. 

217. V Pomeroy, Eq. Juris., Ch. 23, pp. 4323-68; High on Injunctions 
(4th ed., 1905), Ch. 12; 32 C. J. pp. 129-151 (Injunction, sec. 171-200) ; 
14 R. C. L. 442-59 (Injunction, sec. 143-159). See also note 215. 

218. V Pomeroy, Eq. Juris., Ch. 24, pp. 4369-448; Lewis, “Injunctions 
Against Nuisances and the Rule Requiring the Plaintiff to Establish his 
Right at Law,” 56 Univ. of Penn. L. Rev. 289, 295 (1908). 
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the community. This standard has been developed in connection 
with nuisances, but has occasionally been applied to repeated tres- 
passes when the defendant’s acts may be labeled as not tortious 
or wilful.?*® 

When the landowner endeavors to enjoin the flying of aircraft 
overhead, irrespective of substantial injury to his land, the balance 
of convenience standard may be applied, regardless of whether the 
suit is based on trespass or nuisance. The standard would seem 
to be applicable whenever such an injunction might seriously im- 
pede the conduct of aviation in that general locality—at least if 
commonly followed. Flights at the ordinary height at which air- 
craft now fly would not appear to be wilful or tortious in the sense 
of ordinary trespasses (conceding such flights to be technically 
trespasses). This is both because (1) of the universal sufferance 
of flying over private property, and (2) flights are usually thought 
by aviators to be lawful and made under a claim of right. More- 
over, unless the landowner’s title to the airspace, as land owned 
and in his possession, has previously been established or conceded, 
equity courts could invoke the precedent of refusing relief on the 
ground that the title was in dispute and the trespasses had not 
been established in an action at law. 

The balance of convenience standard would probably not be 
applicable to airports unless the site of the airport involved is in- 
dispensable to the public interest. This was denied in the Swetland 
case by Judge Moorman who held that the balance of convenience 
doctrine was not applicable to the situation at hand because (1) 
other sites were available and (2) the financial loss to the defend- 
ant was not greatly disproportionate to that which the plaintiffs 
would lose in case of an adverse decision.?*° 

On the other hand, there are equitable doctrines which would 
tend to promote the issue of injunctions against repeated flights of 
aircraft. One basis for issuing an injunction is that the damages 
from each trespass are trivial or nominal, and therefore would make 
the expense of separately suing for each offense out of proportion 





219. McGregor v. Silver King Min. Co., 14 Utah 47, 45 Pac. 1091 
(1896) ; Goldbacher v. Eggers, 38 Misc. 36, 76 N. Y. S. 881 (1902); Lynch 
v. Union Institution for Savings, 159 Mass. 306, 34 N. E. 364 (1893) ; 
Garth Lumber & Shingle Co. v. Johnson, 151 Mich. 205, 115 N. W. 52 
(1908) ; Szathmary v. Boston & A. R. Co., cit. n. 163; anno. 99 A. S. R. 
740; V Pomeroy, Eq. Juris sec. 1922, pp. 4360-4; 14 R. C. L. 449; 32 C. J. 79. 

220. The court said that defendants would lose between $270,000 and 
$398,048 consisting solely of the purchase price of their land (figured 
at the time notice was received of plaintiff’s objection) as compared to 
a depreciation of $65,000 in the value of the plaintiff’s property plus 
numerous intangible losses. 
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to both the damages resulting from such acts and the benefit to be 
derived from stopping them. If it were first recognized that each 
flight of an aircraft in itself was a trespass, it would appear that 
this rule might be applicable. Of course, if one of the zone theories 
of airspace ownership were accepted, the flight would also have 
to be low enough to come within the area where possessive rights 
were recognized. 


Aerial Easements by Prescription. 


If airspace is “land” that can be reduced to “possession” suffi- 
cient to maintain trespass, then it would seem that repeated flights 
of aircraft through such airspace might create an easement by 
prescription after the lapse of the proper time if the other requisites 
of an easement are complied with. A few legal writers have as- 
sumed that repeated flights may lead to such an easement, but 
others have forcefully challenged the possibility. Judge Rugg 
stated: 


“Although there appear to have been a considerable number of tres- 
passes by aircraft, it seems plain that they are not in the same place as to 
linear space or altitude. In the nature of things the flights of aircraft must 
vary with wind and load. No prescriptive right to any particular way of 
passage could be acquired in these conditions.”221 


On the other hand, Judge Moorman appears to have admitted the 
possibility of an aerial easement in the lower stratum when he 
speaks of the imposition of servitudes.??? 

The possibility of aerial easements being acquired by prescrip- 
tion becomes acute in two situations: (1) where, due to steady pre- 
vailing winds, take-offs and landings occur in one direction from 
an airport and thus constantly over the same tract of land, and 
(2) where commercial airways are constantly followed by the 
regular scheduled flights of air transport companies. However, 
there are so many restrictions which :nay be placed upon the ac- 
quisition of easements by prescription that the possibility of forcing 
the recognition of aerial easements upon reluctant courts seems 
slight. Moreover, as Judge Rugg recognized, no two airways prob- 
ably ever follow exactly the same line of flight.?° 





221. 270 Mass. at p. 531. 

222. “. . . and there may be such a continuous and permanent 
use of the lower stratum . . as to impose a servitude upon his 
3 vee s] use and enjoyment of the surface.” (55 F. (2d) at 
p. 203.) 

223. However, some courts have permitted right of way to be ac- 
quired by prescription although there have been occasional slight divergences 


























LANDOWNER AND AVIATOR 559 


Ordinarily to secure an easement by prescription the use must 
be open, adverse and repeated.?* Adverse is a term that has re- 
ceived a variety of applications, but it is generally said to include 
all acts which are done without permission, express or tacit.??5 
The present general acceptance or tolerance of flying over private 
property may be indication of tacit permission. Moreover, the 
presumption of adversity is sometimes done away with when the 
land is not enclosed?** and this may be applied to airspace. Unless 
thé’ use throughout the prescriptive period affords the servient 
owner a cause of action for at least nominal damages, no prescrip- 
tion matures.2?7. Thus if trespass and nuisance actions for nominal 
damages against the flight of aircraft are denied, the ordinary flight 
of aircraft could seldom, if ever, ripen into an easement. No pre- 
scription can be obtained if the adverse acts constitute a public 
nuisance, and, unless appurtenant to other land, a prescriptive right 
is construed strictly personal to the one who obtains it. 

Injunctions have been frequently granted against repeated 
trespasses on the ground that they might ripen into an easement, 
although no substantial damages were done. This sometimes per- 
tains although there are statutory methods provided for stopping 
the easement. In a few states protests from the servient owner 
will stop the running of the prescription?** and in other states 
statutes provide that written notice will stop the prescription. While 
these methods will be effective against airport owners or operators, 





in the line of travel necessitated by local conditions. II Tiffany, Real 
Property (2d ed., 1920), sec. 525, esp. p. 2062-3. 

2 Some jurisdictions add that in order to secure a prescription the 
user must be made under a “claim of right” (II Tiffany, sec. 520, p. 2049), 
“with knowledge of the servient owner” (Ibid, sec. 521, pp. 2052-3), “with 
exclusive user” (Ibid, sec. 522. pp. 2053-5), “with peaceful user” (Ibid, 
sec. 523, p. 2055), “continuous” (Ibid, sec. 525, pp. 2059-63), and “without 
interruption by landowner” (Ibid., sec. 527, pp. 2064-6). 

225. Naporra v. Weckwirth, 178 Minn. 203 (1892) and anno., “Ad- 
verse Possession or Prescription as Affected by Owner’s Informal Consent 
a em to Hostile Entry;” II Tiffany, Real Property, sec. 519, pp. 

1-49, 

226. See anno., “Acquisition by User or Prescription of Right of 
Way Over Unenclosed Land,” 1 A. L. R. 368-74; II Tiffany, Real Property, 
= ta p. 2046; Illinois Cent. R. R. Co. v. Stewart, 265 Ill. 35, 106 N. E. 

1914). 

227. Miller & Lux v. Enterprise Canal & Land Co., 169 Cal. 415, 
147 Pac. 567 (1915—excessive amount of water from water course by lower 
riparian proprietor); Wheelock v. Jacobs, 70 Vt. 162, 40 Atl. 41, (1897— 
percolating water); Swift v. Cutts, 50 N. H. 439 (1870—surface water) ; 
Western Granite & Marble Co. v. Knickerbocker, 103 Cal. 111, 37 Pac. 
192 (1894—light and air); Tunstall v. Christian, 80 Va. 1, (1885—lateral 
support for building). 

Anno., “What Will Disprove Acquiescence by Owner Essential 
to Easement by Prescription in Case of Known Use,” 5 A. L. R. 1325-30. 
II Tiffany, Real Property, sec. 528, pp. 2066-7. 
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there are practical difficulties in the way of bringing such protest 
or notice to the attention of individual flyers. However, in view 
of the difficulties of securing an aerial easement by prescription, or 
at least until they have been judicially decreed to be possible, it 
would not appear to be in accord with sound equity to permit an 
injunction against repeated flights on this ground alone. 


Theoretical Distinction between Trespass and Nuisance. 


While it is recognized that trespass and the action on the case 
for nuisance are correlative remedies for the protection of land— 
the former protecting the direct and the latter the indirect and 
less tangible entries upon land—it has nevertheless been asserted 
that there are fundamental theoretical distinctions between the two 
remedies.?*° 

One distinction is said to be the difference between the type 
of objects that give rise to trespass and the type that gives rise to 
nuisance. However, on analysis, this would appear to become only 
a difference of degree in the substantiality of the objects or a 
difference in the point of view taken toward the annoyance.?*° 
The latter is well illustrated by protruding eaves, which have been 
held to be both trespasses and nuisances. They are treated as 
trespasses because of the invasion and occupation of plaintiff’s 
airspace, and as a nuisance either because of the dropping of 
rainwater therefrom onto the surface of plaintiff’s land or be- 
cause of the interference with the plaintiff’s freedom to build upon 





229. “The true relation between nuisance and trespass would seem to 
be that these wrongs are mutually exclusive and not partially coincident. 
Nothing is to be rightly classed as a nuisance if it is really a trespass. 
The chief importance of the distinction is that trespass is actionable per se 
while nuisance is actionable only on proof of actual damage.” Salmond, 
Torts (7th ed.), pp. 259-60. 

. there is a real distinction between trespass and nuisance even 
when they are combined ; the cause of action in trespass is interference with 
the right of a possessor in itself, while in nuisance it is the incommodity 
which is proved in fact to be the consequence, or is presumed by the law 
to be the natural and necessary consequence, of such interference.” Pollack, 
Torts (12th ed.), p. 412. 

In 46 C. J. 651, it is stated that “although both nuisance and trespass 
are torts, they are distinguishable. The distinction between trespass and 
nuisance consists in the former being a direct infringement of one’s rights 
of property, while in the latter, the infringement is the result of an act 
which is not wrongful in itself but only in the consequences which may 
flow from it.” 

230. “Some acts are nuisances, according to the old authorities and the 
course of procedure on which they were founded, which involve such direct 
interference with the rights of a possessor as to be also trespasses, or 
hardly distinguishable from trespasses.” Pollock, Torts (12th ed.), p. 411. 
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his property.2*4 This overlapping of remedies is of particular in- 
terest here because it shows the flexibility in the redress that the 
courts can give for interference with airspace when there is no 
direct contact with the surface. 

Another but more formal distinction has been drawn between 
the natures of the duties involved in the two actions,?** and is the 
basis of the advantage over the action for nuisance which tres- 
pass is said to have for the plaintiff when he fails to prove sub- 
stantial damages. The duty not to trespass upon another’s land 
has been classified as “absolute,” i. e., not merely a duty to refrain 
from all unauthorized entries upon land in possession of others 
which cause physical, pecuniary or other loss, but to refrain abso- 
lutely from such entries regardless of consequences. On the other 
hand, the duty not to create a nuisance has been said not to be 
absolute in the same sense, because the gist of the action was the 
actual harm done to the plaintiff’s enjoyment. This theoretical dis- 
tinction would become important when the plaintiff fails to estab- 
lish pecuniary loss. In this situation, if the distinction is logically 
followed, the plaintiff should nevertheless obtain judgment for 
nominal damages and costs when the action is in trespass, but on 
the contrary when the suit is for nuisance the defendant should 
obtain judgment.?** Dana v. Valentine,?** an early Massachusetts 





231. In Huber v. Stark, cit. n. 149, the Wisconsin court called over- 
hanging eaves both a trespass and a nuisance, and in Milton v. Puffer, cit. 
n. 149, the Massachusetts court held that protruding foundation stones 
to be both trespass and a nuisance in a suit for damages. Cf. Penrud- 
dock’s Case, cit. n. 152, and Fay v. Prentice, cit. n. 145, where protrusions 
above the surface were held to be nuisances and Smith v. Smith, cit. n. 
149, where a similar protrusion was held to be a trespass that was likely 
to ripen into an easement. See also Irvine v. Oelwein, 170 Ia. 653, 
150 N. W. 674 (1915) where an election was recognized. 

While a nuisance is usually the result of some act committed beyond 
the limit of the property affected, this is not always necessary. Brill v. 
Flagler, 25 Wend (N. Y.) 355 (1840—dog howling on plaintiff's ree 
Barnes v. Hagar, 148 N. Y. S. 395 [aff'd 166 App. Div. = 151 N. Y. 
1103] (1913) > Murray v. Buckner, 15 Oh. N. P. (n. s.) 4 

232. Pollock on Torts (12th ‘ed.), pp. 185-6; Whittaker v. Stangvick, 
cit. n. 163, at p. 388-9; Atkens v. Bordman, cit. n. 145, at p. 469. 

233. This distinction appears to lie at the basis of the well-known 
nuisance case of Sturges v. Bridgman, 11 Ch. D. 852 (1879). There a con- 
fectioner was held not to have acquired a prescriptive right to use a heavy 
motor by 20 years’ use because the vibration set up had never annoyed the 
plaintiff until he enlarged his own house a short time before instituting the 
suit. The court’s denial of the prescription implied that the plaintiff 
could have maintained no action for nominal damages prior to the altera- 
tion in his house. Tiffany states that this is based on the assumption that 
“One has no natural right to have the air come to his house free from 
pollution, but merely a right to occupy the land, by himself or another, free 
from unreasonable annoyance by reason of such pollution.” I Tiffany, Real 
Property, sec. 338, p. 1127. 

234. 5 Met. (46 Mass.), 8 (1842). 
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case, appears to have ignored this formal distinction and to admit 
the possibility of an action for nuisance for merely nominal dam- 
ages, or at least in ordér to prevent a prescription. In that case, 
it was intimated that a prescriptive right to maintain a nuisance by 
operating a slaughter house could be acquired although the plain- 
tiff’s property was vacant.?** As to the effect of the nuisance on 
the value of the plaintiff’s premises the court said there was an 
adequate remedy at law. The position of the Massachusetts court 
has been followed in cases (1) where the plaintiff was given judg- 
ment for only nominal damages after an injunction had been denied, 
because his proof was not sufficiently definite to warrant a judg- 
ment for substantial damages,?** (2) where the nuisance was abated 
during the trial and there was no likelihood of its recurring,?*’ 
and (3) where an upper riparian owner was likely to acquire a 
prescriptive right to divert water.?** In view of these cases, the 
above theoretical distinction appears to be shaken and the action 
for nuisance placed on the same plane as that of trespass in so 
far as abusive suits for nominal damages against airports and 
aviators become possible. 


Advantages of Actions for Nominal Damages. 


Expense of litigating suits for nominal damages, whether in 
trespass or nuisance, and under the most favorable circumstances, 
usually discourages all but the most litigious parties unless their 
purpose is to annoy or harrass, However infrequently suits for 
nominal damages occur, there are at least three real advantages in 
securing such a judgment: (1) It interrupts the acquisition of a 





235. It has been said that this decision is based upon the public policy 
that a long established legitimate business should not be required to move 
whenever a neighboring proprietor changed the use of his land so that the 
older business became a nuisance. Note: “Dana v. Valentine, Followed 
in England,” 13 Harv. L. Rev. 142 (1899). This policy would appear to 
be a limitation upon the denial of the defense of “coming to a nuisance.’ 

236. In Andrew v. Perry, 127 Misc. 320, 216 N. Y. S. 537 (1926), a 
“hot-dog” stand in a residential district was enjoined and nominal cee 
given because substantial damages were not sufficiently established. Bungen- 
stock v. Nishnabotna Drainage Dist., 163 Mo. 198, 64 S. W. 149 (1901); 
Farley v. Gate City Gaslight Co., 105 Ga. 323, 31 S. E. 193 (1898). 

237. Cimino v. Snider Packing Corp., 34 Misc. 284, 235 N. Y. S. 158 
(i004. Perry v. Howe Co-Op. Creamery Co., 125 Ia. 415, 101 N. W. 150 

1 2 

238. New York Rubber v. Rothery, 132 N. Y. 293 (1892); Bolivar 
Mfg. Co. v. Neponset Mfg. Co., 16 Pick (33 Mass.) 241, 247 (1834); 
Roberts v. Gwyrfai District Council [1899] 1 Ch. D. 583. These last cases 
may be distinguished on the ground that they involve riparian rights and 
not merely ordinary nuisances. 
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prescriptive right; (2) forms the basis for an injunction against 
repeated trespasses under certain circumstances; (3) acts as a 
declaration of right in jurisdictions where declaratory judgments 
are not permitted; and (4) acts as “a mere peg on which to hang 
costs.” 

While a judgment may be the surest way of stopping the run- 
ning of a prescriptive period it is by no means the only way or a 
necessary way. As above discussed, statutory means have been 
provided in some states, and in all jurisdictions protest accompanied 
by physical acts will interrupt the period, although just how the 
landowner can physically stop the flying overhead by reasonable 
means is doubtful. In view of the lack of likelihood of aerial 
easements being recognized, for the reasons expressed above, this 
advantage should be remote of realization. Moreover, if aviators 
deny that their flights are adverse, no occasion could arise where 
this advantage might become important. 

A suit for nominal damages is occasionally of service in pro- 
viding a declaration of right in advance of incurring great ex- 
pense and to some extent operates as a declaratory judgment in 
jurisdictions where such judgments are not allowed. Relative to 
the location of airports, this advantage may be of considerable 
importance. To a limited extent it was illustrated by the Swetland 
case where the plaintiffs filed suit within three days after the 
defendants acquired the site for their airport. When only the 
right of flight itself is involved, this advantage would appear to 
play no part if either theory one or two of the extent of airspace 
ownership, discussed in Part II, were recognized. If theory four 
were accepted, an action for nominal damages might help de- 
termine the upper extent of the airspace wherein trespass would 
lie. Under theory three, the action might indicate whether the 
flight was privileged or not. 

The allowance of costs, when the recovery is merely nominal, 
has fostered the litigation of many insubstantial claims and is now 
curtailed by statute in many jurisdictions. As early as 1601, an 
English statute provided that in personal actions, other than bat- 
tery or where title to land was in issue, if the plaintiff recovered 
less than forty shillings he should receive only the same sum for 
costs as he had recovered for damages.**® In the federal courts?*° 
and approximately two-thirds of the state courts, substantial statu- 





239. 43 Eliz. c. 6. See 6 Holdsworth, A History of English Law 
(1924 ed.), p. 409. 
240. 28 U.S.C. A. 815. 
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tory restrictions have been imposed upon allowing nominal dam- 
ages to carry costs. Some of these statutes permit the recovery 
of costs when the action is to forestall a prescription, if the wrong 
is wilful, or the trial court feels that the ends of justice require. 
These statutes would appear to impose a desirable restriction upon 
the use of the action of trespass in connection with the normal 
flight of aircraft for purposes merely to annoy or harrass. 


Legislative Control over Trespass and Nuisance. 


The legislature’s power to legalize activities which were other- 
wise common law nuisances may be used to protect aviators and 
airport operators from certain types of suits as has been done in 
the past with the railroads.44 An activity specifically authorized 
by the legislature ceases to be a “public nuisance” but may remain 
a “private nuisance.”*4? The latter arises whenever the activity 
so materially interferes with the enjoyment of neighboring land 
as to be unconstitutional in that it is a taking of property without 
compensation and contrary to due process of law. Here, as else- 
where, the limit of due process of law is indefinite.24* The courts’ 








241. Joyce On Nuisances, Ch. VI, pp. 106-131; Burdick on Torts, pp. 
46-8, 396; II Wood on Nuisances, Ch. 23, pp. 1046-99 ; Lewis, Eminent 
Domain, sec. 238; Anno. ge ar of ’Legislative Authority upon Liability for 
Private Nuisance,” 1L. R. A, (n. s.) 49-137; 46 C. J. 652. 

242. In Baltimore & P. R. Co. v. Fifth Baptist Church, 108 U. S. 317, 
2S. Ct. 719 (1883), an engine house and repair shop located near a church 
was held to be a nuisance on the theory that the railroad had wide latitude 
in selection of their site. Justice Field said: “The acts that a legislature 
may authorize, which, without such authorization, would constitute nuisances, 
are those which affect public highways or public streams, or matters in 
which the public have an interest and over which the public have control. 
The legislative authorization exempts only from liability to suits, civil or 
criminal, at the instance of the State; it does not affect any claim of a 
private citizen for damages for any special inconvenience and discomfort 
not experienced by the public at large” (p. 332). 

243. In Commonwealth v. Parks, 155 Mass. 531, 30 N. E. 174 (1892), 
a city ordinance prohibiting the blasting of rock with gunpowder within 
the city upheld. Holmes, J., said: “It is settled that, within constitu- 
tional limits not exactly determined, the Legislature may change the com- 
mon law as to nuisance, and may move the line either way, so as to make 
things nuisances which were not so, or to make things lawful which were 
nuisances, although by so doing it affects the value of property” (at p. 532). 

Where state constitutions prohibit the “injury” as well as the “taking” 
of property for public purposes without compensation, it has been held 
that the utility must pay compensation for unusual annoyances, Such 
annoyances are not treated as nuisances for which the utility is liable 
for each repetition, but rather as an occasion for the utility to exercise 
its power of eminent domain. North Shore St. Ry. Co. v. Payne, 192 IIl. 
239, 61 N. E. 467 (1901—adjoining proprietor awarded damages for de- 
crease in value of property due to construction and operation of a power 
house) ; Mason City & Ft. D. R. Co., v. Wolf, 148 Fed. 961 (C. C. A. 8, 
Neb., 1906) ; Church of L. D. S. v. Oregon Short Line R. Co., 38 Utah 
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toleration of authorized nuisances is based on “public necessity” 
and is apparently exercised in direct proportion to the public im- 
portance attached to the legalized activity. The courts distinguish 
the unavoidable and incidental consequences of what is legalized 
from annoyances due either to negligent management or to the 
disregard of others in the selection of a site where other sites are 
equally available. Unavoidable and temporary annoyances, al- 
though severe, which are incident to public improvements are 
usually held not actionable. Even when the public is little inter- 
ested, the “legislature may authorize small nuisances without com- 
pensation, but not great ones.”*** Thus statutes have been upheld 
that specifically authorize acts, such as the ringing of a factory 
bell early in the morning, which had previously been declared a 
nuisance by the courts.?*° 

Already many state legislatures have specifically authorized 
cities to acquire land for the purpose of operating municipal air- 
ports from which both commercial and private flying take place. 
Judge Hahn of the District Court, in Swetland v. Curtiss Airports 
Corp., said that the Ohio authorization was indication that the 
legislature did not intend that an airport should be treated as a 
public nuisance, but he did not discuss the effect of this statute 
on legalizing a common law private nuisance.*** Judge Moorman 
appeared to have considered that the defendants were free to 
locate their airport wherever they wished,”** and therefore looked 


238, 103 Pac. 243 (1909—switch yard). The last case states that nearly 
half the states have such a constitutional provision and lists cases from 
ten states on pages 245-6. 

In England, Parliament has unlimited power to legalize nuisances 
because there are no constitutional restrictions, although such statutes 
are strictly construed. London, B. & S. C. R. Co. v. Truman, L. R. 11 
App. Cas. 45 (1885—railway stockyard held not an actionable nuisance 
to an adjoining landowner, although ees had discretion as to loca- 
tion); Rex v. Pease, 4 Barn. & Ad. 30, 1 Nev. & M. 690 (1832). Cf. 
Metropolitan Asylum Dist. v. Hill, L. R. “ App. Cas. 193 (1881—authority 
to locate smallpox asylum within certain district held not to authorize 
location where constitutes a private nuisance). 

244. Dicta by Allen, J., in Boston v..City of Boston, 154 Mass. 100, 
28 N. E. 9 (1891). ; 

245. Sawyer v. Davis, 136 Mass. 239 aa This case was relied 
upon in Levin v. Goodwin, 191 Mass. 341, 44 N. E. 718 (1906) where the 
court refused to enjoin the operation of a bowling alley between ten 
P. M. and six A. M. on the second floor of an adjoining wooden building 
on the theory that the bowling alley was operating in conformity with a 
license issued by the city under legislative authority. 

2 In view of the policy of strictly construing statutes that pur- 
port to legalize nuisance the inquiry would very likely have been futile. 
See Chicago G. W. R. Co. v. First M. E. Church, 102 Fed. 85, 50 L. R. A. 
488 (1900). 

247. Moorman, J., said: “. . there is no showing that this site 
is indispensable to ‘the public interest” (at p. 204). 
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upon the airport as analogous to the engine house involved in the 
Baltimore & Potomac R. R. Co. v. Fifth Baptist Church?*® which 
was held a private nuisance to an adjoining church because due 
regard for the rights of others had not been exercised in selecting 
the site. 

The railroads have furnished numerous illustrations of the ex- 
tent to which the courts will protect an essential public business 
that has legislative sanction and may be applied to the airlines of 
the future.**® The railroads’ power of eminent domain is looked 
upon as legislative authorization. Smoke, noise, vibration and other 
annoyances coming from such indispensable railroad activities as 
the main line, depot and terminals are never treated as private 
nuisances, Switchyards, engine houses and repair shops, whose loca- 
tions are not dictated by public convenience, are by one group of 
courts treated as “private activities” of the railroad which may be- 
come private nuisances, and by another group of courts as an 
essential railroad activity entitled to immunity except when there 
is negligence of operation or disregard of the rights of others in 
the selection of a site. The actual decisions under these two 
groups of cases appear to impose about an equal burden on the 
railroad. This protection, however, does not extend to private 
railroads and tramways.”°° 

If the treatment accorded the railroads is applied to aviation, 
legislative authorization will afford a heterogeneous protection 
against nuisance actions to commercial air transport companies, but 
none whatsoever to private flyers. Considerable protection would 
be afforded the airport used for commercial operations, but a dis- 
tinction may be drawn between the types of flying that take place 
from such airport. Private flying and such commercial flying as 
sight-seeing excursions, student instructions and taxi service (com- 
mercial flying not operated on schedule between fixed termini) 
might be classified as private activities and enjoined as an addi- 
tional source of nuisance not essential to the public. Private flying 
is more important than private tramways and railways and in 
this respect is more analogous to the automobile. The analogy of 
the railroads in connection with this phase of nuisance would ap- 





248. Cit. note 242. 

249. See annotation on “Operation of Railroad as Nuisance to Prop- 
erty,” 6 A. L. R. 723-736. 

250. Morris v. Prutsman, 166 La. 14, 116 So. 577 (1928—tramway 
not enjoined although creating some discomfort and inconvenience to 
neighboring proprietor because not coming within statutory definition of 
nuisance). See “Tramroad and other Private Railroad as a Nuisance,” in 
57 A. L. R. 943—anno. to above case. 
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pear to be another example of the disadvantage and danger of too 
closely pressing any analogy. Moreover, it is doubtful to what 
extent this doctrine can afford protection to airports, if other loca- 
tions were available at the time of their selection which would 
be less likely to create a nuisance. 

The legislature has power, on the other hand, to declare activi- 
ties to be nuisances which were not nuisances at common law. 
This power is limited, but even so is more extensive than the 
power to legalize common law nuisances.?*!. It must also be borne 
in mind that the legislature may constitutionally abolish a particular 
remedy completely, provided other redress is left which satisfies the 
due process of law provision of the Constitution. The prohibition 
of injunctions in labor cases in the federal courts is an example 
of the exercise of this power. By this procedure trespass and 
nuisance actions for nominal damages against airplane flights may 
be abolished. 

Due to the abolition of the forms of actions under code plead- 
ing and because of the practice to allege both trespass and nuisance 
in separate counts of the same suit, many of the distinctions drawn 
above may escape judicial ruling. Moreover, enough has been 
indicated, it is believed, to show that neither trespass nor nuisance 
for nominal damages, or suits for injunctions based on such tres- 
passes or nuisances, should ever become a serious practical prob- 
lem to the aviator. 


VI. THE CoNcEPTS 


The almost universal urge to reduce law to some form of 
logical and conceptual symmetry is a factor which at times affects 
the outcome of litigation and is in itself a form of pseudo-legal 
precedent. Judges are inclined to mold their decisions and, es- 
pecially appellate courts, their dicta, to conform to the accepted ‘ 
meanings of the legal concepts that are associated with and in- 
volved in the form of action with which they are confronted. In 
dealing with rights in airspace, land, ownership, possession, and 
property are fundamental terms that are constantly used with a 
careless variety of meanings. All too often these terms are em- 
ployed without regard to whether or not they have, or should 
have, any precise legal significance. This intellectual carelessness 





251. Fisher v. St. Louis, 194 U. S. 361, 24 S. Ct. 611 (1904—ordinance 
upheld prohibiting dairies within city limit without permission of city coun- 
cil) ; Matter of Jacobs, 98 N. Y. 96 (1885—cigar manufacturing in city) ; 
Burdick on Torts, pp. 397-8. 
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may be a favorable indication that judges are looking at the social 
problems behind litigation and not becoming lost in legal formalism, 
Nevertheless concepts must be used to express and classify ideas 
and it is of service to be consciously aware of (1) the variety of 
possible meanings that a term has or may be given, (2) the present 
accepted or prevailing meaning, if any, (3) the evolutionary 
changes in meaning, and (4) the intellectual process by which new 
meaning is given to old concepts. 

Trespass quare clausum fregit and action on the case for 
nuisance, as shown in Part V, are the two important forms of 
action by which the common law can protect interests in airspace. 
Trespass and nuisance are in themselves concepts with varying 
meanings, but are peculiarly dependent on the meaning of the com- 
ponent ideas used to formulate the trespass and nuisance concepts 
themselves. The action of trespass best illustrates this dependence. 
It is usually formulated as a remedy for any unauthorized direct 
entry upon land in the possession of another. This formulation, 
based on historical development, is not the center of current dis- 
pute. It will be assumed to be relatively accurate for the purposes 
of the following discussion. 

As long as the action of trespass was applied only to entries, 
which if they took place at all, did so upon what was admitted to 
be both “land” and land in the “possession” of the plaintiff, there 
was little question of the scope of the action except as to the “di- 
rectness” of entry and what may constitute an “entry.” This was 
the situation before aviation cases arose, but the attempted applica- 
tion of trespass to the ordinary flight of aircraft raises two addi- 
tional queries, namely whether the airspace through which the air- 
craft flies is “land,” and, if it is land, whether it is in the “posses- 
sion” or “ownership” of the ordinary subjacent landowner.?*? 

Before proceeding to examine the concepts composing tres- 
pass, the theoretical ease with which the nuisance formula may be 
applied to the flight of aircraft should be observed. Nuisance is 
commonly formulated as the redress for the protection of the use 
and enjoyment of land from annoyances by indirect means, which 
usually originate off of the injured land. If the aircraft is con- 
sidered above the “land” that is in the “possession” of a surface 





252. “. . . a recovery in trespass means that the court has considered 
that there is something above or below the surface the possession of which 
may be violated, unless in some way the act is considered to be a violation 
of the possession of the surface.” Ball, “The Vertical Extent of Land 
Ownership,” 76 Univ. of Pa. L. Rev. 631, 653 (1928). Cf.: McIntosh, 
“Property in Air Space,” 34 Law Notes 123 (1930). 
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owner, then the nuisance is originating outside the plaintiff’s “land” 
—above, rather than alongside the plaintiff’s land as is usually the 
situation in nuisance. However, if the flight of the aircraft com- 
plained of is within the airspace that is “land” in the “possession” 
of the plaintiff, then its situation is similar to the overhanging 
cornice or roof that may be treated as a nuisance as well as a 
trespass. This alternative is an indication, as pointed out in Part V, 
of the breakdown in the rigidity of the nuisance formula and in 
the theoretical distinction between the two actions. 


The Jural Concept of Land. 


In early English legal usage, the term “land” referred only to 
“arable soil,”*®* but today this restriction has long been discarded 
and the term land has three possible meanings: (1) the solid 
material of the earth, (2) the surface area of the earth, and (3) 
space per se.?** 

The first is presumably the layman’s view of land and is em- 
bodied in the California Code and copied by several other western 
states.2°° The California Code leaves the term land free to include 
any material substance that comprises “the solid material of the 
earth, whatever may be the ingredients of which it is composed, 
whether soil, rock, or other substance.” Other than the qualifica- 
tion “of the earth,” this definition does not distinguish the material 
substance that comprises land from that which comprises personal 
property and other substances not considered land in legal parlance. 

The most distinguishing characteristic of land would seem 


253. Ball, supra, 76 U. of Pa. L. Rev. 631, at p. 637. Sidwick, Ele- 
ments of Politics (1891), p. 62 et seq. Cf. Chartiers Block Coal ce v. 
Mellon, 152 Pa. St. 286, 295, 25 Atl. 597 598 (1893), where Paxson, C. J., 
said: “In the earlier days of the Common Law the attention of buyers 
and sellers and therefore, the attention of the courts, was fixed upon the 
surface. He who owned the surface owned all that grew upon it and all 
that was buried beneath it. His title extended upwards to the clouds and 
downward to the earth’s center. The value of his estate lay, however, in 
the arable qualities of the surface, and, with rare exceptions, the income 
derived from it was the result of agriculture. The comparatively recent 
development of the sciences of geology and mineralogy, and the multi- 
plication of mechanical devices for penetrating the earth’s crust have greatly 
changed the uses and the values of lands.” 

254. Ball lists the following three “natural objects which may furnish, 
as a substrate of the concept, the qualities requisite to a statement of” 
the land element: “1. A mass of physical matter, which of necessity occu- 
pies space; 2. A portion of the hypothetical ether which fills the space of 
the universe (assuming this to be distinct from matter, on the one hand, 
and from space itself on the other hand); 3. A portion of space itself, 
which is a geometric Saal Ball, “The Jural Nature of Land,” 

Ill. L. Rev. 45, 59 (1928). 
255. See note 95. 
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to be its greater degree of spacial permanency, and every concept 
of land must take this into consideration.*5* The degree of perma- 
nency has been the basis of distinction in law at least since the 
Romans differentiated between ‘‘movables” and “immovables.”*5* 
Although still obscure at times, the distinction is steeped in volumes 
of precedent. 

Under this theory, a tract of land (and one does not deal with 
land in the abstract) would consist of a pyramidical shaped solid 
whose vertex would be the center of the earth and whose sides 
would be planes passing through the boundaries of the surface area. 
The addition to or removal of matter from this mass would cause 
an actual increase or diminution in the volume of the particular 
piece of land. Ownership need not extend to the vertex, because, 
as will be discussed below, the extent of land ownership may be 
treated as an entirely separate subject from that of the jural nature 
of land itself. 

The second concept considers that land is only the surface of 
the earth, an ever-shifting but two dimensional geometric surface. 
The surface owner’s rights above and below the surface are treated 
as appurtenant to the ownership of the surface.?** The denial of 
three dimensional qualities to the jural nature of land runs counter 
to the general opinion that land has volume and that soil itself, 
or the space it occupies, is land. This view is also inconsistent 
with all ideas of ownership, as will be shown later. However, the 
second concept perhaps best emphasizes the fact that land-rights 
grow out of the law’s solicitude to protect a comparatively narrow 
band of space on each side of the surface because this is the center 
of man’s habitation. Appurtenant rights above and below are per- 
mitted only to further this habitation. 

The third concept conceives of tri-dimensional space as being 
the essence of the jural nature of land—a shift from material sub- 
stance to space conceptually. The space referred to is abstract in 
the sense that it is conceived of apart from the substance that fills 
it (such as rock, air and houses), but not in the sense of pure 
geometric space, which is conceived of without relation to any 
situs in the material earth. An individual tract of land assumes 





256. “The distinguishing and characteristic element of land is relative 
permanency of situs. Any piece of land is to be recognized by a portion 
of relative space.” Ball, supra, 23 Ill. L. Rev. at p. 58. 

257. See Salmond, Jurisprudence (3d ed., 1910), pp. 396-400; Ball, 
supra, 23 Ill. L. Rev., at pp. 58-9. 

2 Wigmore has treated all rights above and below the surface in 
this manner, but it is not clear what theory of the jural nature of land 
he accepts. See II Wigmore, Select Cases on Torts, App. A., pp. 855-6. 
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the same pyramidical shape that it did under the first theory ex- 
cept that the earth’s surface is no longer the base of the pyramid. 
The base is projected an infinite distance upward. Material mat- 
ter including air, soil and rock fill this space but are in themselves 
“chattels”?°® and not land. 

Theoretically, the difference between the material substance con- 
cept of land and the space concept appears to resolve into a dif- 
ference in the character of that to which the jural concept refers. 
The former makes physical matter itself the basis and the latter 
makes a second concept, space, the basis. For practical purposes 
the difference between these two concepts is that the space concept 
does not designate the surface and the permanent objects affixed 
thereto as the upward extent of land, as does the material sub- 
stance concept.2°° This means that the land space concept opens 
up the way for the airspace above the surface to be given the 
protection that has usually been associated with the term land. 
Only under this concept can trespass q. c. f. and ejectment be con- 
sistently employed to protect interest in airspace against invasions 
which do not involve contact with relatively permanent objects on 
the surface. 


The Jural Concepts of Ownership and Possession. 


In the jural concept, land may be boundless, i. e., extend from 
the center of the earth “ad coelum” above, without in the least 
implying that ownership or possession of the surface carries with 
it legal ownership or possession of the space above or below the 
surface to an infinite extent, together with the usual legal rights 
of ownership. This result is reached by postulating that there may 
be land which cannot be privately owned or possessed.?** Owner- 
ship is too involved a subject to here indicate its nature or the legal 
rights associated with it. Like other yardsticks of social rights, 





259. This follows Kocourek’s definition of a chattel as “any material 
substance knowable by any one or more of the senses (e. g., a table, water, 
gas).” Kocourek, Jural Relations (Bobbs-Merrill Co., 1927), p. 334. 

260. Under the material substance concept there is also the practical 
difficulty of determining what material substance has the requisite degree 
of spatial permanency to be labelled land rather than personal property. 

261. The present analysis assumes that ownership presupposes an 
object or substrate (material or conceptual) to which the term (label) 
land has reference, and that this substrate is termed “property” irrespective 
of the particular concept of that substrate. It is further assumed that air- 
space is land if it is any form of property. From these postulates it 
follows that there can be no ownership as such of airspace unless that 
airspace is first considered land. These same assumptions apply to pos- 
session. 
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it evolves with the mores of society. Possession, another com- 
plicated concept, is here linked with ownership because of its close 
association with land rights under the common law. The vertical 
extent to which the rights associated with both ownership and 
possession should be carried is purely a matter of policy and has 
been recognized as such.?° 

Under the material substance concept of the jural nature of 
land, ownership can only extend as far up as the surface, there 
being no land above the surface with which to associate owner- 
ship. On the other hand it has been said that ownership is usually 
considered to extend “ad inferos” below, but this would seem to 
rest upon dicta only.?* 

Ownership as such practically vanishes under the surface 
theory and all rights become appurtenant to ownership of the sur- 
face. This would appear to be merely a way of recognizing rights 
in the nature of ownership rights without admitting that the area 
within which they are recognized is land that is owned. 

Under the land-space concept, the extent of ownership below 
the surface is usually treated in the same manner as under the 
material substance concept, but above the surface the theorists 
separate into four positions. These are the four solutions discussed 
in Part II: (1) ownership usque ad coelum, (2) no ownership at 
all of airspace, (3) ownership usque ad coelum, but subject to an 
easement for aerial transit, (4) ownership up to a certain height 
only, which zone is called the lower stratum, zone of effective 
possession, etc. It is apparent that each of these positions, with the 
exception of the second, assumes the land-space theory of the jural 
nature of land. This is anomalous in that the second of these 
positions was presumably the last to be seriously advocated. 





262. Miraglia, Comparative Legal Philosophy (Tr. 1912), pp. 476-7: 
“Property in the air and the subsoil is one with the property of the soil. 
Whoever acquires the property in the soil acquires it in the atmosphere 
above and the earth beneath. There is no need of a special occupancy 
for either. But property in the atmosphere and the subsoil is limited as 
any other property by the needs of social coexistence and_ the activity 
and the general interests of man. Private ownership should work for 
the good of law and is justified by that idea. This is not attained when 
a claim is exorbitant, or contains elements of power not necessary for its 
exercise, or does not accord with the conception of the wise distribution 
of goods and rational moderation therein, which Vico teaches.” See also 
Kocourek, note 268, infra. 

263. See Ball, supra, 76 U. of Pa. L. Rev. at p. 684. Any pronounce- 
ment upon the ownership of space below the depths of mines must be 
merely an inference. Mines penetrate only a relatively short distance into 
the earth and no litigation has arisen concerning space below their depth. 
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Basis of Selecting Concept. 


Very little help can be derived from the cases discussed in 
Part IV in making a selection between the two theories of the 
jural nature of land (the ‘surface theory being discarded as im- 
practical), or between the four theories of the vertical extent of 
land ownership. This is because almost no case has involved a 
situation wherein there was not contact with some material object 
on or attached to the surface, which situation would permit the 
case to be explained equally well under each one of the theories. 
Thus contact with an object which might be classified as land or a 
fixture on land, under the material substance theory, would take 
the invasion out of the category of invasions of purely air rights. 
No case involving shooting over land has been based directly on 
trespass or ejectment, which actions alone would involve a passing 
on the land status of airspace. Moreover, the shooting cases as 
well as all the others discussed in Part IV have involved space 
relatively close to the ground. On the other hand, at least one 
case has expressly recognized land as a space concept.?** Never- 
theless, from these cases must come the concept under which the 
law supposedly has been operating, and in the future will operate. 
As for what should be the final concept, other authorities and con- 
siderations must be looked upon. 

The land-space concept has been accepted by both Professor 
Kocourek and Ball who have given this problem careful considera- 
tion. Kocourek’s acceptance is based upon the opinion that the 
land-space concept “presents the fewest practical difficulties,” and 
that it is logically “demonstrable that what the law deals with in 
the last analysis as land is space and nothing else.”?*> The ac- 

264. Girard Trust Co. v. McCaughn (D. C. Pa.) 3 F. (2d) 618, 620 
(1925). Dickinson, J., said: “Land in its law phase is not a corporal, physical, 
tangible thing. It is a concept—the concept of the right to appropriate a 
described portion of space. It is associated, of course, with material things, 
which have some more or less permanent relation to this space. What is 
commonly called ground is one of them. Brick and mortar, in the form of 
a building reared upon the ground, is another. Almost anything in the 
form of what is called personal property may (coupled with the concept of 
a fixture) be thus associated with, and in this sense become incorporated 
with, the concept of land. The land would remain, if everything upon the 
ground were razed and removed. It would remain, even if it were pos- 
sible in some cataclysm of nature that the very ground itself should dis- 
appear.” 

265. Kocourek, Jural Relations, p. 336: “Of these enumerated views 
[6 in number] . . ._ the one that presents the fewest practical diffi- 
culties is the last, namely, that land as a thing element is not a material 
substance or the concept of it, but is purely a geometrical idea with three 


dimensions. The soil and the substances in the earth and the structures 
built upon the surface are merely chattels which go with the land by 
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ceptance by Ball is apparently based on similar considerations in 
that he states “there can be no logical escape from the recognition 
that the jural concept of land can be described only by terms ap- 
plicable to relative three-dimensional space.’’*** Ball’s criticism of 
the material substance concept of land is not so much based on 
the finding that it cannot be used to handle all present day prob- 
lems, but rather if carried to its logical extreme, will lead to ab- 
surdities. This is the reductio ad absurdum argument of logic.?® 

In regard to the second problem, namely, the jural concept of 
the vertical extent of ownership, neither of these authors com- 
mits himself to any one position. Prof. Kocourek calls “the prob- 
lem here one of policy and not of logic” but finds the decisions 
“do not yet admit of any foundation of a definitely clear prevail- 
ing rule,” and suggests one form of the zone theory as “having 





conveyance and inheritance. While thing elements may be treated by the 
law for purposes of conveyance, inheritance, and otherwise, as land, yet 
the distinction between land and chattels is intrinsic and the law can not 
alter the distinction. The differences between the concepts of space and 
the material substances which occupy space are matters of logic and not 
of law, and it is demonstrable that what the law deals with in the last 
analysis as land is space and nothing else. All the chattels (i. e. the 
earth substances) that occupy land space might be removed and the land 
space would remain as it was in extent. Trespasses to land may be com- 
mitted not only by interferences with the soil and buildings but a mere 
intrusion into the space above or below the surface is also a trespass even 
where there is no appreciable economic interference and even where there 
is economic advantage to him who owns the spacé.” 

266. Ball, supra, 23 Ill. L. Rev. at p. 62. 

267. “The implications of the definition of the California Civil Code 
lead to a conclusion which we instinctively reject. A, the owner, leases 
Blackacre to B, without impeachment for waste. B, the lessee, is also the 
owner of Whiteacre, an adjoining and larger tract, which contains a 
crevasse, perhaps volcanic in origin, which is so deep that it reaches to the 
center of the earth. B removes the soil and rocks of Blackacre, using 
the material to fill in the crevasse in Whiteacre, until he has removed every- 
thing to the center of the earth. Blackacre, by statutory definition, is com- 
posed of the solid material. All of Blackacre is :ow in Whiteacre. As long 
as any remained in place, Blackacre could have been identified, and there 
would have been something upon which new matter could have been placed 
to become part of Blackacre by accession. But what is now left for A? 
The solid matter has all become part of Whiteacre by accession. Either 
A owns a hole in the ground containing no solid material, or he owns 
nothing. If the land which A owned was only the solid material, he has 
lost title because that has passed by accession. B now starts to fill in the 
hole which was Blackacre with the soil which he had dumped into the 
crevasse. He claims Blackacre, thus reconstructed, on two grounds: first, 
the solid material which he dumps into Blackacre is owned by him; second, 
since nothing is left in Blackacre to which the solid matter could accede, 
and since the edge of Whiteacre comes in contact with the dirt dumped 
into Blackacre, the reconstructed Blackacre has become part of Whiteacre 
by accession. B thus has acquired title to Blackacre, although restored 
to its original state, by exercising powers held under a lease.” Ball, supra, 

Ill. L. Rev. at 64-5. 
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the qualities of workability.”*°* Ball believes that each of the four 
views of airspace ownership has at times been used by courts “in 
the solution of actual problems, or at least has been suggested by 
students of the law as the modi operandi by which courts have 
reached certain decisions,” and that the problem is to discover, 
first, “which view is the one of most general application,” and, 
second, “which possesses the greatest utility in dealing with legal 
problems.”*°° After a detailed study of numerous cases dealing 
with airspace rights, Ball roughly summarizes the status of the law 
in the several states.2”° He finds that California negatives air- 
space ownership by its code, i. e., impliedly accepts theory two. 
To this finding should be added the position of other western states 
having similar statutory provisions.? Ball further found that 
this same result had been reached in Michigan and Connecticut 
by refusal to allow ejectment to protect rights above the surface, 
but that, with these exceptions, the remainder of the states ad- 
mitted some form of airspace ownership. This broad statement 
is based largely on the dicta of the cases discussed in Part IV 
and to the present writer seems somewhat unwarranted. How- 
ever, Ball does not attempt to say how high ownership of airspace 
extends, but merely that there is some airspace wherein ownership 
is recognized. 

The present study is primarily interested in the legal status 
of airspace at the altitude at which aircraft now usually fly, 
including take-offs and landings. The status of this airspace can 
best be tested by an action of trespass. A decision squarely hold- 
ing the flight of an aircraft at 500 feet to be a trespass would im- 
pliedly give new meaning to the concept for which the term 
“ownership” is the label, in that it would have extended the rights 
of ownership to something hitherto unprotected by such. On the 
other hand, the direct denial of an action of trespass would be in 
itself a refusal to extend the ownership concept to include airspace 
at 500 feet. However, such a trespass test-case was practically 
impossible before the invention of airplanes. The obiter dicta 
handed down by judges, while dealing with other types of situa- 





268. “. . a rule that suggests itself as having the qualities of 
workability is to limit ownership of superjacent air space to the highest 
limit economically employed for building in the community and to limit 
ownership in the subjacent space to the lowest depth where economic use 
in a particular community or state has been carried.” Kocourek, Jural 
Relations, p. 337. 

269. Ball, supra, 76° U. of Pa. L. Rev. at pp. 643-4. 

270. Ball, supra, 76 U. of Pa. L. Rev. at pp. 682-3. 

271. See note 95. 
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tions, may or may not be accepted as precedent by subsequent 
judges. At the present time the ownership status of airspace at 
500 feet remains one of judicial first impression except in so far 
as the Johnson,?** Smith and Swetland cases have to some extent 
passed upon it. 

The immediate and more ultimate problem becomes: By what 
method shall the ownership status of the upper airspace be deter- 
mined by the judiciary when the problem is actually present. Can 
any solution be reached by logical processes, i. e., by the so-called 
logical extension of the principles of the common law embodied in 
the cases set forth in Part IV. Many have thought that logic does 
play an important part in solving such a problem and logic is men- 
tioned by the two authors last quoted. However, logic cannot 
manufacture its own premises and the vertical extent of the rights 
of ownership is a premise upon which an action for aerial tres- 
pass must be based if it is to be logically deduced. The ownership 
concept would seem to be actually given or denied a new meaning, 
namely, the inclusion of airspace at 500 feet, which new meaning 
could not be derived by logical processes from the meanings pre- 
viously given the concept and associated with the term “land.” 
Generally, but not always consciously, new meaning would seem 
to be read into a concept because the particular judge believed such 
meaning should be read into or kept out of the concept that the old 
term may be most usefully employed (in the judge’s estimation) 
to solve the problem at hand. The determination of what ought 
to be the scope of an historic term, such as land, is probably molded 
by the judge’s consideration of the so-called facts of the case be- 
fore him, plus his general opinion, equally important, of the eco- 
nomic and social problems involved. The background brought to 
bear upon the question of aerial trespass can be shaped to some 
extent by an understanding of the various specific conflicts of 
interest set forth in Part I. A study of this material displays the 
general economic and social problems involved by revealing the 
real demands and needs of each party. According to the above 
analysis, the concept, for which the term “ownership” is the label, 
evolves through the pressure of new problems and is not bound by 
the confines of purely logical extension. 


The process by which it is determined whether a concept 
should be given new meaning and application may well be illus- 
trated by the change that has taken place in the jural nature of 





272. Johnson v. Curtiss Northwest Airplane Co., see note 8. 
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land. The term “land” in early English law, as above indicated, 
referred only to “arable soil.” In those times cultivation was the 
chief use of the soil and supposedly only arable soil was worth 
legal protection. Presumably, as uses for non-arable soil became 
more valuable, the legal protection afforded arable soil under the 
heading of “land” was sought to be extended to non-arable soil. 
This extension was ultimately accepted and has now become estab- 
lished. Moreover, the change impliedly carried with it a change 
in the concept of land to either that of the material substance or 
space concept. Obviously, it cannot be said that the material sub- 
stance concept of land was derived by purely logical processes from 
the primitive meaning of land as arable soil. On the other hand, 
it is also clear that the term “land” might have even more con- 
sistently been restricted to its original meaning and some new 
term coined to convey the present idea associated with the term. 
This latter alternative, although perhaps more logical, would prob- 
ably have complicated the solution of the problems confronting 
the courts at the time the expansion of the land concept took place. 
The application of the term “land” to non-arable soil would at once 
permit the protection that had developed for land conceived of as 
arable soil to be extended, if desired, to this new type of land. 
This process might be advantageous, because it would not appear 
as revolutionary as if all the protection afforded arable soil were 
suddenly transferred to something that was labelled not land. 


This does not say that it has always been found desirable 
to expand the meaning of an old term, or that courts have con- 
sistently agreed to put new meaning into old labels, even when 
they were conscious of the process.. Frequently a term may con- 
sistently be used in one of several meanings and each bring equally 
desirable results. In such a situation, it is impossible to say that 
a term has assumed any single meaning in law, and cases may be 
rationalized under several interpretations of a term. This would 
appear to be the predicament of the concept of the jural nature 
of land, and particularly the concept of the vertical extent of land 
ownership. Such results have led some to question the value of 
undertaking the above type of analysis of legal concepts. 


The Concept of Property. 


Property is another term whose content is constantly fluctuat- 
ing to meet the demands of utility. The term becomes important 
for the present problem when the landowner clairns that legisla- 
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tive and judicial authorization of the right of flight over his land 
amounts to a taking of property contrary to the due process clause 
of the Federal Constitution. This contention is premised upon 
first recognizing that the upper airspace is property in the same 
sense that the soil is property, i. e., that it is entitled to the same 
protection and treatment that the soil is given. 

Major Johnson, legal advisor to the Air Service in 1921, ac- 
cepted this premise and logically, as a result, advocated an amend- 
ment to the Federal Constitution to place the right of flight on a 
lawful basis.2"* Major Johnson’s position was apparently the di- 
rect result of his literal acceptance of the maxim, cujus est solum, 
without discussion or analysis, and need therefore not be taken 
as well founded.?* At that time the American Bar Association 
Committee on Aeronautical Law seriously considered advocating a 
constitutional amendment, but in 1922 very definitely repudiated 
this position as unnecessary and ill-advised.?"*> Since that time an 
amendment has not been seriously advocated by any interested 
group. 

Presumably, if airspace is property, it is that form of prop- 
erty which is termed “land”, From the standpoint of formal juris- 
prudence, this reduces the constitutional problem of due process 
to a determination of the jural nature of land and its vertical ex- 
tent, which has already been discussed. The uses to which the 
airspace may be put, in comparison with the surface, are extremely 
limited and for this reason no useful purpose would appear to be 
served by treating the airspace and the surface in exactly the 
same manner insofar as the constitutional restriction on the taking 





273. Major Johnson argued: “Technically, then, the navigation of the 
air must depend entirely upon the question of who owns the space above 
the earth. If the common law rule is recognized, that the space above 
the earth belongs to the owner of the earth, then no power exists in the 
Constitution of either State or Nation to deprive the individual owner of 
any rights to the free use and occupancy of that space as long as he does 
not molest the private ownership of his neighbor. . . . Whichever way 
we look at it we drift back to the owner of the earth’s surface and his 
common-law right established so firmly by the passage of time that it 
can not be alienated except by his consent or by the Government taking 
for public use with compensation.” 2 Air Service Information Circular 
13 (February 26, 1921). 

274. The only mention that Major Johnson makes of the maxim is 
the following: “The old common-law doctrine of ‘cujus est solum, ejus 
est usque ad coelum’—that is, literally, private ownership-—exists from the 
center of the earth to the highest point in the heavens.” Ibid, p. 11. The 
only alternative premise that Major Johnson recognized was to hold “the 
space about the earth as a new and recently discovered universe” on the 
basis that there had never been any use made of the upper air space before 
the advent of aviation. Ibid, p. 13. 

275. 46 A. B. A. Rep. 498-530 (1921), and 47 A. B. A. Rep. 413 (1922). 
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of property is concerned. Judge Rugg presented this argument in 
the Smith case: 


“It would be vain to treat property in airspace upon the same footing 
as property which can be seized, touched, occupied, handled, cultivated, built 
upon and utilized in its every feature. The experience of mankind, al- 
though not necessarily a limitation upon rights, is the basis upon which 
airspace must be regarded.”276 


The determination of what the term “property” includes was clearly 
recognized by Judge Hahn in the Swetland case to be a judicial 
function,?"7 and, insofar as airspace is concerned, to be determined 
largely by the interpretation that is socially most desirable. With 
the attitudes of the above courts should be compared the dicta of 
Judge Shepherd of the Nebraska District Court in the case Glatt 
v. Page?™® in dealing with the federal altitude regulations in con- 
nection with taking off and landing: 


“That whether or not flying rule ‘2’ of section ‘81’ and landing rule 
‘B’ of section ‘82’ made by the secretary of commerce, providing for alti- 
tudes and landings, are lawfully promulgated under the constitutional author- 
ity of Congress, it is, as a matter of fact, neither indispensable nor prac- 
ticable for planes to cross said land at an altitude of less than 100 feet; 
and that in any event, as a matter of law, under the provisions of the 5th 
and 14th amendments to the constitution of the United States, defendants 
may not properly so fly across said land without first securing the permission 
of the plaintiffs or securing the right to so fly by legal proceedings and by 
paying plaintiffs for the damage therefrom resulting.’”’279 


Portsmouth Harbor Land and Hotel Company v. United 
States*®° is a case where the firing of coast defense guns over 
private land in time of peace without paying compensation was 
alleged to constitute a taking of property without due process of 
law, contrary to the constitution, The litigation was taken to the 
Supreme Court of the United States on three separate occasions 
and in the first opinion Justice Hughes made the following state- 





276. 270 Mass. at p. 522. 


277. “Both the Constitution of the United States and the Constitu- 
tion of this state in broad terms protect rights of property, but neither 
contains any classification or definition of property, any more than they 
reveal the content of the word ‘liberty. Munn v. Illinois, 94 U. S. 113, 
24 L. Ed. 77. The determination of what the term ‘property’ includes is 
a judicial function (and, within constitutional powers, a legislative func- 
tion).” 41 F. (2d) 934. 

278. District Court, 3d Jud. Dist. of Neb., Docket 93-115 (1928). 

279. Decree of District Court, par. 6. 

280. 260 U. S. 327, 43 S. Ct. 135, 67 L. Ed. 287, 1928 U. S. Av. R. 28 
(1922); 250 U. S. 1, 39 S. Ct. 399, 63 L. Ed. 809 (1919); 231 U. S. 530, 
34S. Ct. 159, 58 L. Ed. 351 (1913). 
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ment which was quoted and relied upon by Justice Holmes in the 
third opinion rendered nine years iater: 


“If the Government had installed its battery, not simply as a means 
of defense in war, but with the purpose and effect of subordinating the 
strip of land between th2 battery and the sea to the right and privilege of 
the Government to fire projectiles directly across it for the purpose of 
practice or otherwise, whenever it saw fit, in time of peace, with the 
result of depriving the owner of its profitable use, the imposition of such 
a servitude would constitute an appropriation of property for which com- 
pensation should be made.”281 


The case was cited in the Smith case?*? and by both courts 
in the Swetland case*** and the above passage is apparently the 
basis of Judge Moorman’s use of the term servitude in connection 
with the lower stratum.*** The facts involved in this litigation 
are essential to an understanding of the limitations upon and the 
occasion for the above passage. The claimant owned 200 acres 
of land, valued at $700,000, on the southeast corner of Gerrish 
Island, three miles from Portsmouth, This land faced the open 
sea and was suitable only for summer resort purposes. In 1873 
the government acquired 73 acres abutting upon claimant’s land 
and lying to the north and west and began construction of the 
coast defense fort which was not completed, due to lack of funds, 
until 1901. Guns were installed during the summer of 1902 and 
shortly after their installation were fired over the complainant’s 
land for the purpose of testing. The fort was situated 200 feet 
from the corner of complainant’s land and about 1000 feet from 
his hotel. The guns had a range over the whole sea front of 
his property. The concussion from this firing was alleged to have 
caused $150 damages to the buildings and property. In 1903 
and 1904 the hotel, previously profitable, was operated at a loss 
and has been closed since 1904, It was not disputed that this was 
due largely to the apprehension that the guns might be fired over 





281. 231 U. S. 538, quoted in 260 U. S. 329. 

282. 270 Mass. at p. 529. 

283. 41 F. (2d) at p. 936. Judge Hahn states that in these cases “the 
Supreme Court of the United States, held in effect, that the shooting of guns 
across land of an adjoining owner from forts within 200 feet of a corner 
of the adjoining owner’s property constituted trespasses. It is fairly in- 
ferable from the location of the forts that the shots fired were at low 
altitudes. These cases do not determine the rights of a landowner to the 
—- air space—certainly not as to lands situated in the state of 

io.” 

284. 55 F. (2d) at p. 203. For discussion of Judge Moorman’s use 
of the term “servitude” see Note by G. Foster, Jr., in 3 Air L. Rev. 151, at 
p. 155 (1932); and Note by writer 3 JourNnat or Air Law 293, at pp. 299- 
300 (1932). 
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the property. The guns could be fired only in a southwesterly di- 
rection without having the projectiles pass over some portion of 
complainant’s property. Complainant contended that firing in that 
direction would pass over a narrow strip of his land and would be 
dangerous generally, but these contentions were denied by the 
Court of Claims. 

When the litigation first reached the Supreme Court in 1913 
no firing had taken place since 1902 and denial of the claim for 
compensation by the Court of Claims was affirmed on the ground 
that there had been no taking of property without compensation 
for which an implied promise to pay could be found. On this 
occasion Justice Holmes made the above quoted significant state- 
ment. In 1919 a second claim for compensation was summarily 
dismissed by the United States Supreme Court on the authority 
of the earlier decision which situation was found similar except 
for “some occasional subsequent acts of gun fire.” A third suit 
was instituted in 1920 alleging that a “fire control station and 
service” had been established upon complainant’s land. In an 
amended petition it was alleged that the guns were again discharged 
over and across complainant’s land. These guns were heavy coast 
defense guns which had only recently been installed to replace 
the old guns which had been removed during the late war. In 
1922 Justice Holmes overruled a demurrer to complainant’s peti- 
tion for compensation from which decision Justices Brandeis and 
Sutherland dissented. Mr. Justice Holmes quoted the passage 
above quoted from Hughes’ earlier opinion and concluded that 
there was at that time sufficient averment of subjection to a servi- 
tude of the government to allow the case to proceed to trial. The 
court did not stress the fact that the establishment of a fire con- 
trol station was the result of a direct trespass—the complainant 
had refused the War Department’s offer in 1919 to purchase a 
small portion of his land for this station. The court appears to 
have proceeded upon the basis that the firing of the guns over 
complainant’s land could in itself impose what the court classified 
as a servitude. The word trespass is casually used in discussing 
what effect the intent with which the United States fired across 
the land might have upon the sufficiency of the evidence to show 
the taking of property without due process. The guns in the in- 
stant case, it must be noted, were fired from within 200 feet of 
complainant’s property and were alleged to have caused $150 
worth of actual physical damage, and admittedly to have caused 
loss of patronage to the hotel and a decrease in the value of the 
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land. Such acts would appear to be of entirely different nature 
than the ordinary flight of aircraft, even in taking off and landing. 

As the problems of aerial navigation had not arisen when the 
Constitution was adopted the practice of looking into the scope of 
the term as used at that time can be of no service. In the absence 
of controlling legislative intent or other controlling precedent, the 
interpretation of a general standard that facilitates a socially de- 
sirable end, would seem to be the preferable one to adopt. 














THe ANGLO-AMERICAN EXPERIENCE: STATUTORY 


HANDLING OF THE PROBLEM 


VII. 








Old Uniform State Law of Aeronautics. 


Airspace is peculiar in that statutes preceded case law in de- 
termining the ownership status of the airspace. Nevertheless the 
Uniform State Law of Aeronautics approved in 1922 and first 
adopted in 1923, purported to be a codification of the common law 
and was the first statutory enactment with the exception of certain 
statutes of Connecticut and Massachusetts. The pertinent sections 
of the law are as follows: 

Section 3.. Ownership of space. The ownership of the space above 
the lands and waters of this State is declared to be vested in the several 
owners of the surface beneath, subject to the right of flight described in 
Section 4. 

Section 4. Lawfulness of flight. Flight in aircraft over the lands and 
waters of this State is lawful, unless at such a low altitude as to interfere 
with the then existing use to which the land or water, or the space over 
the land or water, is put by the owner, or unless so conducted as to be 
imminently dangerous to persons or property lawfully on the land or 
water beneath 


The above provisions embody the third theory of airspace 
ownership, i. e., “ownership of airspace subject to an easement for 
aerial transit.” These provisions were approved in 1922 which, 
it should be noted, was one year after the clamor for constitutional 
amendment to give the federal government jurisdiction over flying 
had reached its peak. Discussion at that time did not consider 
whether the Uniform Law should deny ownership of airspace com- 
pletely or whether a zone theory should be adopted, but whether 
it was necessary to admit that all flying over private land was a 
trespass and therefore beyond the scope of statutory authorization. 
Undoubtedly these provisions embodied the best compromise that 
appeared advisable to advocate at that time. The explanation of 
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these sections given by Mr. George G. Bogert, reveals the view- 
point taken at that time. Of Section 3 he said: 


“This section is believed to state the common law as expressed in 
the Latin maxim, ‘cujus est solum, ejus est usque ad coelum et ad inferos.’ 
The land owner is believed to own the space above his surface as real 
property in so far as he can and does make effectual use of it. 


“This section [Section 4] declares an easement of harmless flight which 
is believed to have its analogy in the easement of navigation which the 
common law gives over navigable streams, the beds of which are privately 
owned. If this easement does not exist, the development of aeronautics is 
impossible and flight over the lands of another is a trespass—two con- 
clusions which seem neither reasonable nor desirable. To require a license 
by every land owner for flight over his land and to compel condemna- 
tion proceedings for aircraft routes, would place a perpetual bar in the 
way of the development of aeronautics.”285 


Sections 3 and 4 of the old Uniform State Law of Aeronautics 
are now in effect in twenty-two states.?*° The declaration of owner- 
ship found in Section 3 was repealed by Hawaii in 19257*7 and no 
state adopted the Uniform State Law during the year 1931.7 


Federal Air Commerce Act of 1926. 


The Federal government undertook to regulate aeronautics by 
the Air Commerce Act of 1926. Practically all interests had agreed 
for several years before the passage of the act that federal legis- 
lation was desirable, but the delay in this legislation was occasioned 
by a difference of opinion as to the proper federal power upon 
which to base legislation. The admiralty power, the war power, 
the treaty power and the commerce power were all urged as the 
proper foundation for federal legislation. Issue seems to have 





285. Bogert “Recent Developments in the Law of Aeronautics,” 8 Corn. 
L. Quart. 26, footnotes 24-5 at pp. 32-3 (1922). 

286. Arizona, Rev. Code, 1928, ch. 38, sec. 9; Delaware, L. 1923, ch. 
199; Idaho, L. 1931, ch. 41, omitting from sec. 3, “subject to the right of 
flight described in sec. 4’; Indiana, L. 1927, ch. 43; Maryland, Ann. Code, 
Bagby supp. 1929, art. 1A, sec. 1-12; Michigan, Acts 1923, no. 224; Minne- 
sota, L. 1929, ch. 219; Missouri, L. 1929, p. 122, omitting secs. 2, 5, 10; 
Montana, L. 1929, ch. 17; Nevada Statutes 1923, ch. 66; New Jersey, L. 
1929, ch. 311; North Carolina, L. 1929, ch. 190; North Dakota, Comp. L. 
Supp, 1925, ch. 38, Art. 53c, 2971c; Pennsylvania, L. 1929, no. 317, omitting 
secs. 5, 9, 10; Rhode Island, L. 1929, ch. 1435; South Carolina, L. 1929, 
act 189; South Dakota, Comp. L. 1929, secs. 8666L-8666W; Tennessee, L. 
1923, ch. 30; Utah, L. 1923, ch. 24; Vermont, L. 1923, no. 155; Wisconsin, 
Statutes 1929, ch. 114; Wyoming, L. 1931, ch. 106. Jdaho, Montana and 
Wyoming have in effect Sections 3 and 4, but not the Uniform State Law 
in its entirety. 

287. Hawaii Code Sec. 3893 (1925). 

Zollmann, “State Control of Aeronautics,” 3 JouRNAL or Air Law 


288. 
68, 71 (1932). 











584 THE JOURNAL OF AIR LAW 


centered over a means whereby the reserve jurisdiction of the 
states could be circumvented, and not so much over the individual 
land owner’s constitutional property rights. Section 10 defines 
“navigable airspace” and is the only provision of the federal act 
that directly affects the rights of private landowners, which sec- 
tion reads as follows: 

Section 10. Navigable Airspace. As used in this Act, the term 
“navigable airspace” means airspace above minimum safe altitudes of flight 
prescribed by the Secretary of Commerce under Section 3, and such 
navigable airspace shall be subject to a public right of freedom of inter- 
state and foreign air navigation in conformity with the requirements of 
this Act. 


This section, it will be noted, is restricted to declaring a right 
of flight, for interstate and foreign air navigation, but on the other 
hand is very broad in that the height of such commerce is made to 
depend solely on the minimum altitude prescribed by a single ad- 
ministrative officer without further qualification upon the exercise 
of his discretion. This section appears to go beyond the easement 
theory of airspace ownership found in the old Uniform State Law. 
If the minimum safe altitude regulation is determinative of prop- 
erty rights, then a flexible zone theory or no ownership at all is 
implied. However, the minimum altitude regulation probably does 
not affect property rights, as will be shown subsequently. A more 
plausible rationalization of this section would seem to be that it 
merely implies that there have never been property rights in air- 
space of such a character that the federal government could not 
authorize interstate and foreign air commerce at a height its ex- 
perts consider safe for normal flying activities. As actually estab- 
lished the federal minimum altitude regulation would seem to have 
reasonably provided for the landowner’s comfort and _ safety. 
Judge Rugg in the Smith case stated that the federal and Massa- 
chusetts statutes and regulations “by plain implication, if not by 
expressed terms, not only recognize the existence of air naviga- 
tion, but authorize the flying of aircraft over privately owned land 

[but] . . . they do not create such navigation.’?*® 


Proposed Uniform Aeronautical Code. 


The current disfavor of the old Uniform State Law for Aero- 
nautics has been engendered largely by the change of attitude of 
the American Bar Association Committee on Aeronautical Law, 





289. 217 Mass. at pp. 521 and 520. 
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who were commissioned in 1930 to draw up a new uniform air 
code, which was submitted without request for approval to the 
annual meeting of the Association in 1931.28 The proposed code 
omits Section 3 of the old Uniform Law completely on the ground 
that its “statement as to ownership of airspace proclaims a legal 
untruth.”**! The sixth section of the proposed code is a sub- 
stantial restatement of the first part of Section 4 of the old Uni- 
form Law. This section as amended and in the form to be pre- 
sented to the American Bar Association meeting in October, 1932, 
is as follows: 

“Section 6. Lawfulness of Flight. Passage in aircraft over the lands 
and waters in this state is lawful unless in violation of the air traffic rules 
or minimum safe altitudes of flight as promulgated by the State Aero- 
nautical Commission (or state administering officer), or unless so conducted 
as to constitute a nuisance or as to interfere with the then existing use 
to which the land or water, or space over the land or water, is put by the 
owner or occupant thereof, or unless so conducted as to reduce the value 
of such use, or unless so conducted as to be unreasonably dangerous to 
persons or property on the land or water beneath.”292 


By removing the cloud of private ownership from airspace wherein 
aviation is declared to be lawful the code has decisively abandoned 
the easement theory of airspace ownership and impliedly recognizes 
a zone theory of airspace ownership or a complete denial of unen- 
closed airspace. Individual members of the American Bar Associa- 
tion Committee have urgently asserted that the latter view repre- 
sents the present status of airspace ownership.*** The present code 
permits this interpretation but the code is equally consistent with 
the theory that some ownership persists in the lower stratum where 
flight is made unlawful because of interference with the then ex- 
isting use of the surface. The code does not “attempt to change 
legal titles either to real estate, or to airspace, if such a thing 
exists” but is premised on the belief that the proposed code is a 
constitutional codification of the law.?% 


American Law Institute Tentative Restatement of the Law of Torts. 


In the American Law Institute Tentative Restatement of the 
law of torts a trespass is said to be “committed by entering or re- 





290. See 56 A. B. A. Rep. 69, 317 (1931). 

291. Report of the Standing Committee on Aeronautical Law of the 
American Bar Association, 56 A. B. A. Rep. 317, 319, reprinted 2 JourNAL 
or Air Law 545, 546 (1931). 

292. See A. B. A. Advance Program, 1932. 

293. See opinion of Mr. Logan. For citation see n. 291. 

294. See n. 291. 
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maining (a) on the surface of the earth or (b) beneath the sur- 
face thereof or (c) above the surface thereof.”?®> From this ex- 
treme position a privilege of aviation is carved which the reporter 
explains, thus: 

“An unprivileged entry or remaining in the space above the surface of 
the earth, at whatever height above the surface, is a trespass. 

A temporary invasion of the air space by aircraft, while traveling for 
a legitimate purpose at such a height as not to interfere unreasonably with 
the possessor’s enjoyment of the surface of the earth and the air column 
above it, is privileged.”296 

This position is a substantial restatement of the easement 
theory of airspace ownership found in the old Uniform State Law 
of Aeronautics*®? and is subject to the same objections in that it 
sets up a “straw man” called “ownership,” which it proceeds more 
or less to knock down by introducing the foreign term “easement,” 
and which may be construed to restrict flying irrespective of the 
noise or danger caused thereby to the landowner. 

On January 29, 1932, the Aeronautical Law Committee of the 

American Bar Association met with the Aviation Committee of 
the Commissioners on Uniform State Laws, some of whose mem- 
bers were the original sponsors of the old Uniform State Law 
of Aeronautics. Mr. Logan reports that: 
“the conferees reached the conclusion that the statement of ownership of 
airspace, heretofore contained in the Uniform State Law of Aeronautics, 
was no longer justified and that its omission from the proposed Uniform 
Aeronautical Code was proper.’’298 


At the proceedings of the American Law Institute on May 9th, 
1931, when the above section of the restatement of the law of torts 
was discussed tentative arrangements were made for the advisors 





295. Sec. 1001, American Law Institute Restatement of the Law of 
Torts, Tentative Draft No. 7, March 30, 1931. 

296. Comment “f” on Clause (c) Section 1002, ibid. 

297. Reporter, Professor Thurston, stated: 

“Our suggestion is in line with the views of a considerable number of 
writers and is in accord with the view expressed in the Uniform State 
Law of Aeronautics whch has now been accepted by twenty-two of our 
states. 
“Our suggeston is, in brief, that an invasion of the column of air above 
the surface of another’s land is, unless privileged, a trespass on the land. 
If, however, a person invades the air column at a reasonable height above 
the surface for purposes of travel (or for any other legitimate purpose) 
he is privileged in so doing. If he flies near the surface, so near as to 
interfere with the reasonable enjoyment of the surface, or if his flight is 
for an illegitimate purpose, he is, this statement says, a trespasser.” 9 The 
American Law Institute Proceedings, at p. 269. 

298. Logan, “Proposed Uniform Aeronautical Code: Ideas of Two 
Committees Harmonized,” 3 JourNAL oF AIR Law 285, 286 (1932). 
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of the American Law Institute to confer with the American Bar 
Association Committee on Aeronautical Law. As far as the writer 
is aware no agreement has been reached between these two com- 
mittees.?%° 


State Statutes Other Than the Old Uniform State Law of Aero- 
nautics Affecting Rights in Airspace. 


All statutes which regulate the altitude at which aircraft 
may fly over various types of land appear to restrict the landown- 
er’s interest in airspace by impliedly authorizing flying above the 
minimum altitudes established. This appears to follow whether 
such statutes are construed as a legislative limitation on pre- 
existing property rights or merely as safety regulations based upon 
the assumption that flying is lawful and may be regulated under 
the police power. Other than twenty-two states®°® which have 
adopted Section 3 of the old Uniform State Law of Aeronautics 
relating to the ownership of airspace and Section 4 which di- 
rectly asserts the lawfulness of flight above certain definite alti- 
tudes, there are nineteen states**' which regulate in some statutory 
manner the altitude of all flying over cities, congested areas, or 
rural districts. Statutes restricting acrobatics are not included in 
this list as such statutes more clearly come within the police power 
and do not appear to be a legislative limitation on property rights. 

Connecticut, the pioneer state in aeronautical legislation, first 
adopted a minimum altitude regulation in 1921 by requiring all 
flying over cities to be at least two thousand feet in altitude.*% 
This was followed by Massachusetts in 1922 by a statute, in effect 





299. This would clearly follow from Professor Bohlen’s recent article 
urging the American Bar Association to change its draft of the Proposed 
Uniform Aeronautical Code. Bohlen, “Surface Owners and the Right of 
Flight,” 18 A. B. A. Jour. 533 (1932). 

300. See n. 286. 

301. Alabama, L. 1931, No. 739, sec. 2; Arkansas, L. 1927, Act. 17, sec. 
11; California, Stats. 1929, ch. 850, sec. 2; Colorado, L. 1931, ch. 97, sec. 3; 
Connecticut, Public Acts 1929, ch. 253, sec. 26a; Illinois, L. 1931, p. 194, 
sec. 10; Jowa, L. 1929, ch. 135, sec. 7G and H; Kansas, L. 1921, ch. 264, 
sec. 3-108; Kentucky, Senate Bill 355, Effective March 29, 1932, secs. 9 and 
10; Maine, L., 1923, ch. 220, sec. 9; Massachusetts, Acts of 1928, ch. 388, 
sec. 55; Nebraska, L. 1929, ch. 34, sec. 7; New Hampshire, L. 1929, ch. 182, 
sec. 4; New Mexico, L. 1929, ch. 71, sec. 7; New York, L. 1931, ch. 99, 
sec. 7; Ohio, L. 1931, No. 601, sec. 6310-38; Oregon, L. 1921, ch. 45, sec. 7; 
Virginia, L. 1930, ch. 291 sec. 3775-b; West Virginia, L. 1929, ch. 61, sec. 12. 

302. L. 1921, ch. 207, sec. 10. For early statutes in California (L. 
1921, Ch. 783), Kansas (L. 1921, Ch. 196), and Minnesota (L. 1921, Ch. 
113), regulating the altitude of flight, sce “Report of the Committee on a 
Uniform Aviation Act,’ Handbook of the Natl. Conf. of Commissioners 
on Uniform State Laws and Proceedings (1922) pp. 313-322. 
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when the Smith case arose, which required flying over cities to be 
at least three thousand feet in altitude, and elsewhere 500 feet.?°* 

Definite altitude regulations have been established by direct 
legislation in thirteen states,®** and in eleven states* aeronautical 
commissions or officers have been empowered to promulgate air 
traffic rules which usually are required to conform to the federal 
regulations. Under these enabling acts the administrative officer 
or commission in most of the states have promulgated minimum 
altitude regulations.°°° Of the twenty-two states that have adopted 
Sections 3 and 4 of the old Uniform State Law of Aeronautics 
seven*” of them have supplemented these provisions by other statutes 
fixing a minimum altitude of flight or accomplished this indirectly 
through commissions. Most of the above statutes require flying to 
take place at a sufficient height to permit of a reasonably safe 
emergency landing in the respective areas, but with the added 
stipulation that no flying shall take place below a specified altitude 
over each area. Such minimum altitude stipulations vary from 
2500 feet in West Virginia®*® for flying over cities to 250 feet 
in Kansas*°® over non-congested districts and 250 feet in Ar- 
kansas*!® “over any premises thickly populated.” A Virginia regu- 
lation of 1929 provided that “no aircraft in landing or taking off 
shall cross the boundary of any airport or public landing field 
licensed by the Commission at an elevation less than fifty feet 
above the boundary.”*"! In fifteen states*? either by direct legis- 
lation or administrative regulation the federal minimum altitude 
regulations have been followed and flying is required to be at least 
1000 feet over congested areas and 500 feet elsewhere except when 
taking off and landing. In addition to the above enumerated statutes 





303. See n. 330. 

304. Arkansas, California, Colorado, Connecticut, Delaware, Jowa, 
Kansas, Maine, Massachusetts, New York, Utah, Vermont, West Virginia. 

305. Alabama, Illinois, Kentucky, Michigan, Nebraska, New Hampshire, 
New Jersey, New Mexico, Ohio, Pennsylvania, Virginia. 

306. Illinois, Michigan, Nebraska, New Hampshire, New Mexico, Penn- 
sylvania, Virginia. It has been impossible to determine whether minimum 
altitude regulations have been adopted by the state commissions in the 
following states: Alabama, Kentucky, New Jersey, Ohio. 

307. Delaware, L. 1929, ch. 248, sec. 2f; Idaho, L. 1931, ch. 41, sec. 4; 
Michigan, Public Acts of 1931, No. 328, ch. VII, secs. 44 and 45; New 
Jersey, L. 1931, ch. 190, sec. 7; Pennsylvania, L. 1931, Act 277, sec. 201; 
Utah, L. 1931, ch. 20, sec. 6; Vermont, L. 1929, No. 79, sec. 10. 

308. L. 1929, ch. 61, sec. 12. 

309. L. 1921, ch. 264, secs. 3-108. 

310. L. 1927, Act 17, sec. 11. 

311. Rules and Regulations, sec. 3, Rule 28, State Corporation Com- 
mission, July 1, 1929. 

312. Alabama, California, Delaware, Idaho, Iliinois, Iowa, Michigan, 
Nebraska, New Jersey, New Mexico, Ohio, Pennsylvania, Utah, Virginia. 
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there are many municipal ordinances which regulate the altitude 
of flying over cities. In a number of other states, altitude.regula- 
tions have been indirectly affected by requiring federal pilots’ 
licenses of all flyers within the state.*4* One condition of holding 
a federal license is that the pilot at all times complies with the 
federal Air Traffic Rules including the minimum altitude regula- 
tion. 

It is apparent that there has been no lack of legislative dab- 
bling with the problem of adjusting the demands of the landowner 
for the protection of the safety and enjoyment of his land with 
the demands of the aviator to be given a legal right of flight if 
exercised in a reasonable manner. Such an adjustment would 
seem to be the motive behind the above legislative enactments. 
However, it is apparent that these statutes have veiled their pur- 
pose with indirection and, with the exception of the Uniform State 
Law of Aeronautics by Section 4 and possibly the Air Commerce 
Act of 1926 by Section 10, none of the statutes have openly de- 
clared that any flights were lawful. By this means the consti- 
tutional basis of such statutes is not brought to the foreground, but 
the purpose of enacting the statute accomplished. Now that the 
courts in the Smith and Swetland cases have shown their willing- 
ness to recognize flying at reasonable heights, such indirection may 
no longer be necessary. 


British Air Navigation Act of 1920. 


The British Air Navigation Act of 1920 by Section 9 (1) at- 
tempts to proceed directly to the solution of the vexed problem of 
granting the landowner ample protection for the enjoyment of his 
land and at the same time freeing the aviator from possible archaic 
and useless obstacles. Section 9 (1) reads as follows: 


“No action shall lie in respect of trespass or in respect of nuisance, by 
reason only of the flight of aircraft over any property at a height above 
the ground, which, having regard to wind, weather, and all the circum- 
stances of the case is reasonable, or the ordinary incidents of such flight, 
so long as the provisions of this Act and any Order made thereunder and 
of the Convention are duly complied with; but where material damage or 
loss is caused by an aircraft in flight, taking off, or landing, or by any 
person in any such aircraft, or by any article falling from any such air- 
craft, to any person or property on land or water, damages shall be re- 
coverable from the owner of the aircraft in respect of such damage or 
loss, without proof of negligence or intention or other cause of action, 





313. See Fagg, “The Trend Toward Federal Licensing,’ 2 JourNAL 
or Arr Law 542 (1931). 
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as though the same had been caused by his wilful act, neglect or de- 
fault, except where the damage or loss was caused by or contributed to 
by the negligence of the person by whom the same was suffered "814 
In the first part of the above section called by Dr. McNair the 
“disabling clause,”*!> provision is made that neither an action of 
trespass nor an action of nuisance shall lie against the mere flight 
of an aircraft under certain specified conditions. The statute is 
so worded as not to reveal whether it should be construed as tak- 
ing away a former common law right of action or merely as 
stating the existing law. By the latter half of the above section, 
the “enabling clause,” the landowner is granted an action for actual 
damage caused by an aircraft coming in contact with his land 
irrespective of fault or negligence on the part of the aviator. 

The act does not specify whether either an action of trespass 
or nuisance lies against the mere passage of an aircraft that does 
not comply with all the restrictions found in the “disabling clause.” 
No litigation has involved such flying in England, and presumably 
the common law rules govern. The recent English discussion of 
“sky-writing,” discussed below, reveals some pertinent remarks of 
current British opinion on the ownership status of airspace at com- 
mon law. 

The above provision of the British Act has frequently been 
looked upon in the United States as the ideal solution of the prob- 
lem for this country but one which American legislatures would 
not follow because of our constitutional limitations. It is over- 
looked, however, that the Act has not gone without criticism in 
England.*** The wording of this section has been criticized for 
the undefined general terms employed and for the failure to ex- 
pressly stipulate the legal status of flying that does not comply 
with the qualifications found in the first part of Section 9 (1). 


Sky-Writing. 
Sky-writing is a means whereby advertisements are projected 
upon cloud banks by means of powerful searchlights upon the 





314. 10 & 11 Geo. V, c. 80, sec. 9. For explanation of Civil Aerial Trans- 
sort Committee concerning this statute see Reports of the Civil Aerial 
en Committee (London: H. M. Stationery Office, 1918; Cd. 9218) ; 
“Aerial Transport,” 146 Law Times 105 (1918). 

315. McNair, “The Beginnings and the Growth of Aeronautical Law,” 
1 JourNAL oF Arr Law 383, 389 (1930). 

316. Freeman, Air and Aviation Law (London, 1931), p. 88-9; “The 
Law of the Air,” 63 Sol. Jour. & Weekly Reporter 701 (1919); “Low-flying 
Aircraft,” 93 Justice of the Peace 543, 544 (1927); W. J. D. “The Law of 
Aerial Navigation,” The Scots Law Times, 170, 172 (Nov. 15, 1930) ; McNair, 
The Law of the Air (London, 1932), pp. 71-86, esp. 86. 
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ground and has been employed commercially in England for sev- 
eral years upon a small scale. In January 15, 1932, an outburst 
of opinion apprehensive of the potentialities of night sky-writing 
followed the publication of a “somewhat glowing account of Major 
J. C. Savage’s invention for sky-projection.”*'7 Numerous articles 
followed, and on January 15th Lord Dunedin, member of the 
Judicial Committee of the Privy Council, wrote an open letter to 
The Times discussing the legal status of such use of the airspace 
and raised the question as to whether the practice might not be a 
form of aerial trespass.** As a result on March 22nd, 1932, Par- 
liament ordered a Select Committee to be appointed to consider. 


“". . the use of appliances for projecting writing or other displays on 
the sky, or for broadcasting speech or other sounds from aircraft, and to 
report on the desirability of legislation in this connection.”319 


After holding a number of hearings the Select Committee reported 
that in their opinion night sky-writing should be permitted subject 
to a few legislative restrictions.**° The report contains the follow- 
ing pertinent paragraph concerning the legal status of night sky- 
writing: 


“In the course of their enquiry, the Committee were confronted with 
the fact that legal disputes may arise in connection with the law of 
ownership of air space. The predominant view seems to be that the owner- 
ship of a piece of ground probably carries with it the ownership of the 
‘superincumbent pillar of air,’ and (although it is doubted that light is suf- 
ficiently corporeal) it is possible that an act of trespass takes place if a 
beam of light is thrown so as to cross or impinge on that air space without 
permission. In short, the position is not at all clearly defined, and Your 
Committee are of opinion that if sky-writing is to be brought under legis- 
lative control it must be protected from vexatious actions. Your Com- 
mittee, therefore, recommend that the law be defined in this respect as was 





317. The Times, Jan. 1, 1932; Report From the Select Committee on 
Sky-Writing (London: H. M. Stationery Office, 1932), sec. 18, p. 10. For 
the technical aspects of sky-writing see also Brookley, “Sky-writing,” 3 
Natl Aero Assn. Rev. 83, 92 (1925). 

318. The Times, Jan. 15, 1932; Reported in part in “Sky-Writing,” 173 
Law Times 90-3: “‘It is the law of Scotland, and equally, I think, in spite 
of a doubt expressed long ago by Lord Ellenborough, the established law of 
England, that he who owns a plot of the soil owns all that is above and 
below it; a tapering wedge towards the centre of the earth, an expanding 
wedge towards the heavens.’ At p. 91. 

319. Report on Sky-Writing, p. 2. 

320. Report on Sky-Writing, secs. 34-37, pp. 15-19. 

For other articles dealing with sky-writing see: The Times May 6, 
1932, p. 8; “Skywriting” 24 Flight 420 (May 13, 1932); “Sky Writing” 24 
Flight 638 (July 8, 1932); “Usque ad Coelum—As Affected by Sky-Writ- 
ing” 73 Law Jour. 84-5 (1932); “Who Owns the Sky Over London?” 
New York Times, Feb. 28, 1932; Note by writer, 3 JourNaL or Air Law 
293, footnote 8 at p. 296. See also articles cited in n. 317 and 318. 
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done in an analogous case by the Air Navigation Act, 1920. That is to 
say, that sky advertising should be reasonably protected from actions of 
trespass and nuisance in the manner prescribed in that Act.’’321 


The above quotation reveals the same attitude with which 
the British attacked and sought to solve the problem of the right 
of flight by aircraft, namely, by direct resort to legislation when 
the legal status was in doubt, and should have no more effect in 
this country upon the opinion of the legal status of the right of 
flight by aircraft than is accorded Section 9 (1) of the British Air 
Navigation Act of 1920. 


VIII. Tue AMERICAN EXPERIENCE: HANDLING OF THE PROBLEM 
In LITIGATION 


In this country five cases have dealt with the right of flight in 
such a way as to warrant discussion and comparison.**? These 
cases are Smith v. New England Aircraft Co.,°** Swetland v. Cur- 
tiss Airports Corp.,°** Glatt v. Page,’** Johnson v. Curtiss North- 
west Airplane Co.,°*° and Portsmouth Harbor Land and Hotel Co. 
v. United States,*** the last not involving aviation directly. The 
Smith and Swetland cases are preeminently more important and 
will be analyzed at some length with incidental mention of the 
other three cases at the appropriate places. After setting forth 
the facts and final holdings in the Smith and Swetland cases a 
general comparison of the underlying principles of all the cases 
will be attempted. 

The Smith and Swetland cases each involve the location and 
establishment of an airport in the vicinity of an old and aristo- 
cratic country estate. The relative positions of the airports and 
the estates can best be gathered from an examination of the ac- 
companying sketches of the respective properties, which show the 


321. Report on Sky-Writing, sec. 46, p. 19. 

322. The litigation that has arisen in England will not be discussed in 
this Part. For cases see Appendix, section on “Notes, Comments and 
Digests on Specific Cases.” 

323. 270 Mass. 511, 170 N. E. 385, 69 A. L. R. 316, 1930 U. S. Av. R. 1 
(1930). For citation of notes and comments on this case and the following 
cases see Appendix A, section on “Notes, Comments and Digests on Specific 
Cases.” 

g24.. 55° 8. 2d). 201. 1932) U.S. Av; R ..... 46.3C.. A. 6th. 193)); 41 
F. (2d) 929, 1930 U.S. Av: R: 21 (D. C., N. D., Ohio 1930). 

325. District Court, 3d Jud. Dist. of Neb., Docket 93-115 (1928). 

326. District Court, 2d Jud. Dist. of Minn., 1928 U. S. Av. R. 42 
(1923). 

327. 260 U. S. 327 (1922). See n. 280 
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nature of the surrounding land, the comparative elevations, and 
the property lines.*?* 

In the Smith case the facts as set forth in detail by the 
Master**® were accepted by both parties without objection and are 
set forth here insofar as is necessary to contrast with the Swet- 
land case. The Smith estate, known as “Lordvale’, consisted of 
270 acres and had been owned by the plaintiffs since 1893. With 
the exception of the open space near their home the entire estate 
was covered with dense brush and woods, the plaintiffs having un- 
dertaken to reforest a part of it by planting Norway pine and 
spruce. In the summer of 1927 the Worcester Airport, Inc. ac- 
quired 92 acres of land, surfaced and constructed it as an airport 
with runways and hangars at a cost exceeding $100,000 and leased 
the property in November 1927 to the New England Aircraft Co. 
The site was selected as the most suitable for an airport after an 
examination of over 100 fields within a radius of 14 miles of the 
city of Worcester. The location was five miles from the center 
of Worcester, was connected with the city by a hard-surfaced state 
road, was free from obstructions at its boundaries due largely 
to the fact that it was higher than most of the surrounding land, 
and was exceptionally level for land in the vicinity thereabouts— 
the elevation lines on the sketch indicate this. On its western 
border the airport adjoined the wood borderland of the Smith 
estate which section was considerably lower than the airport. (See 
sketch.) The plaintiffs’ residence was situated on land a little 
higher than the flying field and was approximately 3,000 feet dis- 
tant from the nearest part of the runways, intervening land con- 
sisting of rough woodland (note that this is about four times the 
distance separating the Swetland estate from the airport). The 
hangars were located and the warming-up of motors took place 
on the far side of the flying field from the plaintiffs’ land. Their 
residence was some distance farther from the airport than the 
village of North Grafton which “lies situated along the State road 
at the foot of Brigham Hill and to the northeast of the flying field.” 
(See sketch on next page. ) 





328, The sketches hi ive oun made pe maps introduced in evidence 
in the respective cases and furnished the writer by counsel. These maps 
were supplemented by information furnished by Mr. Harry Worcester Smith, 
the Cleveland Weather Bureau, and the Government Topogr: ay maps. 
The writer wishes to express his deep appreciation to Mr. Holling C. Holling 
for his assistance in drafting the sketches. 

ha a _The complete report of the Master in Chancery is found in 1929 
U . R. 27-41 
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The defendants, with one exception, admitted flying over the 
entire estate “at high altitudes” and the Master found that “ex- 
cept in one or two instances, flights at altitudes less than 500 feet 
have not been made directly over plaintiffs within the immediate 
vicinity of their house and buildings.” The same defendants ad- 
mitted flights at low altitude in taking off and landing over the 
plaintiffs’ woodland adjoining the airfield, which flights the Master 
found were dependant on wind and weather conditions and were 
at times “as low as 100 feet”. During the time involved in the 
proceeding the defendants used only two types of planes, a 90 h.p. 
Waco bi-plane, and a 220 h.p. Fairchild monoplane (both relatively 
small airplanes) and during the months of May, June, and up to 
July 18, 1928, the New England Aircraft Co. made approximately 
400 flights from the field. Not until May, 1928, the Master found, 
did the defendants first learn of the plaintiffs’ objection to the 
operation of the flying field, suit being filed June 8th, 1928 (con- 
trast this with the Szetland case) and since the earlier date several 
of the defendants endeavored to refrain from flying over the estate 
at even high altitudes unless weather conditions necessitated so 
flying. At that time the Federal Air Traffic Rules, including the 
minimum altitude of flight provision, were in effect, as well as a 
similar provision in the Massachusetts statute of 1922.%°° The 
Master detailed the requirement for planes taking-off and landing 
up-wind “when practicable” and set forth the percentage of the 
wind that blew from each direction during the year. (See Wind 
Rose on the accompanying sketch.) While the Master found 
that the north and south runway was preferred at Whittall Field 
and that 60% of the landings and takeoffs had been upon that 
runway, the prevailing winds came from the direction of the 
plaintiffs’ estate—56% of the time blowing from the estate to the 
airport and 22% in the opposite direction. The Master further 
found, as a matter of fact, that the annoyances created by the 
airplanes flying over the estate were not sufficient to warrant re- 
lief on the ground of nuisance.*** 








330. The Massachusetts statute provided that aircraft should not be 
operated “over any thickly settled or business district at an altitude of 
less than five hundred feet except when necessary for the purpose of embark- 
ing or landing.” Sec. 55, inserted in G. L. c. 90 by St. 1922, c. 534, sec. 1. 

331. “The noise from planes flying over the plaintiffs’ land does not 
materially interfere with their physical comfort. There was no evidence 
in this case that either the plaintiffs, their guests or any member of their 
household had suffered from fear or fright by reason of airplane flights 
over their land. There was no evidence of damage occasioned to their 
property, nor interference with the present use made of their land. I find 
the plaintiffs are persons accustomed to a rather luxurious habit of living, 
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In this case the Smiths sought an injunction to prohibit flying 
above their estate “solely on the grounds of trespass and the nui- 
sance resulting from its continuance” and, secondly, to enjoin the 
defendants from using the flying field “from which such flights 
may be made”. No money damages were sought. The Superior 
Court refused to issue an injunction or to retain the case for the 
assessment of nominal damages for technical trespasses found by 
the Master to have been committed by airplanes taking off and 
landing over the wood borderland of plaintiffs’ estate “at altitudes 
as low as 100 feet”. On appeal the Supreme Judicial Court of 
Massachusetts affirmed the decree of the lower court except for 
the matter relating to costs. Before discussing the reasoning by 
which the appellate court reached this result an examination will 
be made of the fact situation and holding of the Swetland case. 

The Swetlands’ estate was of a similar high-class character as 
that of the Smiths’, consisted of 135 acres of land, was situated 
eleven miles by a direct line from Cleveland. and was valued at ap- 
proximately $165,000 of which $115,000 represented improvements 
consisting of two residences where, in one, the plaintiffs had re- 
sided for over 25 years. On May 28th, 1929, or shortly before, 
the defendant corporations purchased 272 acres of land directly 
east of the plaintiffs’ estate at a cost of $398,048 for the purpose 
of establishing a first-class airport and flying school to serve the 
eastern side of the Cleveland metropolitan area. At about the 
same time, the defendants acquired a second tract in the vicinity 
and were offered a third site. On May 28, 1929, the plaintiffs in- 
formed the air companies that the proposed airport opposite their 
estate would “destroy their property for residential purposes”. 
Although the other tracts were equally well situated for airport 
purposes, the defendants determined to proceed with the develop- 
ment of the western half of the Richmond Road site, opposite 
the Swetland estate, because it would involve less expense to grade, 
clear and develop. The eastern half of this tract, marked “wooded 
area” on the sketch, the defendants contemplated developing ‘“‘as 
a residential and country club site.’’**? The defendants’ plans, thus 








and while the noise from the airplanes in flight over their premises has 
caused them irritation and annoyance, yet gauged by the standards of 
ordinary people this noise is not of sufficient frequency, duration or in- 
tensity to constitute a nuisance. . . . The noise of aircraft in flight at an 
altitude of less than two hundred feet (as found by the master) was 
neither of great intensity nor of lasting duration and was less and shorter 
than that occasioned by the passing of the ordinary motor truck.” 270 
Mass. at pp. 517 and 530. 

332. Sce Note of writer in 3 Journat or Air Law 293, footnote 3 
at p. 294. 
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outlined, met with the approval of a number of property holders in 
the vicinity. On being advised of the defendants’ intention to 
proceed with the developing of the airport, suit was filed on June 
Ist, 1929, three days after defendants’ purchase, to enjoin the use 
of the land opposite the estate as an airport and flying school. 
Pending trial of the suit the defendants proceeded with the develop- 
ment of the airport, temporary runways were laid out and ex- 
tensive flying took place, much of which according to the plain- 
tiffs’ evidence took place over their estate to their annoyance and 
fear. They found the low flying involved in taking-off and land- 
ing near their residences especially annoying. Many of the pilots 
flying the defendants’ planes, on the other hand, testified that they 
were at no time over the plaintiffs’ estate. The District Court, 
however, found “that some flying has been done by employees of 
the defendants at altitudes less than 500 feet”. When the de- 
fendants gompleted their plans, which called for an “ALA” air- 
port, the field would have “runways, an ‘all way field’ on which 
landings and take-offs may be made in any direction, four hangars, 
and a service station for automobiles, with a parking place for 
250 automobiles along the west side of the Richmond road.” The 
nearest point of the landing field would then be within 800 feet 
of plaintiffs’ residences, and the hangars and fairways from 900 
to 1500 feet. (Compare this with the Smith case situation.) 
At the time of the proceeding there were in force the federal mini- 
mum altitudes regulation and the Ohio statute requiring all flyers 
within the state to hold federal licenses, one condition of holding 
such license being that the flyer must comply with the federal mini- 
mum altitude regulation.*** 

In this case the plaintiffs sought “an injunction because of 
alleged trespasses and the alleged maintenance of a nuisance”. Up- 
on hearing of the case the district court enjoined (1) permitting 
dust to drift over plaintiffs’ property in substantial and annoying 
quantities, (2) dropping of circulars over plaintiffs’ land, and (3) 
permitting airplanes under their control to fly over plaintiffs’ prop- 
erty at an altitude of less than 500 feet. The plaintiffs appealed 
(1) from the trial court’s refusal to enjoin the use of defendants’ 
property as an airport and flying school, and (2) from the refusal 
to enjoin flying over their property above 500 feet. The defendants 
appealed only from the injunction against flying over plaintiffs’ 
property below 500 feet in altitude. The Circuit Court of Appeals 








333. Ohio Gen. Code, sec. 6310-40. See opinion by Judge Hahn in 
41 F. (2d) at p. 940. 
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in modifying the injunction decree enjoined entirely the defendants 
“from operating the airport as now located”, and left to the trial 
court on remand to consider, after hearing additional evidence, 
“whether other parts of the [defendants’] property could be used 
without seriously interfering with the plaintiffs’ enjoyment of their 
property”. The significance of this limitation is apparent on the 
foregoing sketch. This apparently refers to re-locating the airport 
on the eastern half of defendants’ property, marked on the sketch 
“wooded area’, which defendants at one time contemplated de- 
veloping “as a private residential and country club site”.** 

The Circuit Court of Appeals’ injunction was based on the 
following considerations and findings of fact made by that court: 
(1) The lights and noises incident to night operations would be 
particularly annoying to the plaintiffs. (2) The plaintiffs’ prop- 
erty had already depreciated $65,000. (3) The plaintiffs were old 
residents of the community, desirous of continuing to live there, 
and would be “put to the inconvenience of leaving their property 
and seeking other places to live.” The resulting “severance of 
their social relations” would cause injury “that cannot be measured 
in damages”, thereby making the remedy by law inadequate. (4) 
By promptly notifying the defendants that the contemplated air- 
port would be a nuisance, the plaintiffs were guilty of no laches. 
(5) The value of defendants’ property was not so out of proportion 
to that of the plaintiffs’ as to make abatement inequitable, Plain- 
tiffs’ property was valued at $165,000 as compared with the de- 
fendants’ investment at the time of plaintiffs’ notice of not over 
$398,048, and probably only $270,000, which consisted solely of 
the price paid for the land and was presumably “now worth what 
defendants paid for it.’ (6) The defendants’ Richmond Road 
“site was not indispensable to the public interest” as an airport 
because defendants had and could have acquired other sites equally 
accessible to Cleveland. (7) Low flying over plaintiffs’ property 
would take place in taking off or landing “up-wind” when the wind 
is from the east or west. This, it may be noted, is not the pre- 
vailing wind (see Wind Rose on the accompanying chart). (8) 
Student instruction, which is contemplated, requires about 20 hours 
with an average of 20 take-offs and landings per hour, which would 
be especially offensive. Judge Hickenlooper in a concurring opin- 
ion dissented from part of the reasoning of the court, but not in 
the final holding. 





334. See n. 332. 
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It is apparent that the facts and findings in the above two 
cases as above detailed offer ample explanation for the denial of 
the injunction in the Smith case and of the granting of the injunc- 
tion in the Swetland case. The reasoning by which these varying 
results were explained by the two appellate courts differ radically, 
especially in the fundamental assumptions with which they imply 
the problem should be handled. The reasoning of the two courts 
has been discussed at length heretofore in the JouRNAL and in nu- 
merous other periodicals.*** At the present time an attempt will 
be made only to compare a few of the varying conclusions of the 
courts on the specific problem. 


1. Effect of the Statutory Establishment of a Minimum Altitude 
of Flight upon Property Rights. 


In the Smith case the Massachusetts and Federal definition 
of “navigable airspace” and the regulation of 500 feet as a mini- 
mum altitude for flying over rural districts then in effect by Mas- 
sachusetts statutes as well as the federal regulation were held 
constitutional although construed to be a limitation upon property 
rights, These statutes, the court reasoned, were “not in excess of 
the permissible interference under the police power and under 
regulation of interstate commerce with rights of the plaintiffs in 
the airspace above that height over the land.” The exception in 
the above regulations for taking off and landing “in favor of 
lower and unspecified altitudes” was construed by the court as en- 
acted only to relieve flyers from the penalties prescribed by the 
act and not “intended as legislative limitations upon the rights of 
the landowners in the airspace”. The court therefore refused to 
decide “whether or to what extent flight by aircraft over private 
land at a lower altitude than 500 feet may be authorized in the 
exercise of the police power” because not involved in the then 
existing statutes. 

In the Swetland case the District Court stated that there is 
nothing in either federal or Ohio “legislation to indicate that either 
legislative body . . . considered that there was involved the 
taking of any property” and that the establishment of a minimum 
safe altitude of flight could not be considered a taking of property 
without due process of law. However, as the court enjoined flying 
over the plaintiffs’ estate below 500 feet and found the height of 





335. See Appendix A, section on “Notes, Comments and Digests on 
Specific Cases.” 
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“effective possession” and the limit of nuisance from flying each 
to be 500 feet, the altitude established by the federal minimum 
safe altitude regulation for non-congested districts, it would appear 
that the court placed some reliance on these regulations, The ex- 
ception for taking off and landing was construed in the same 
manner as in the Smith case, 

In the Swetland case the Circuit Court of Appeals definitely 
held that the federal minimum altitude regulation (inferentially 
adopted in Ohio legislation by requiring federal licenses of all 
pilots) did “not determine the rights of the surface owner, either 
as to trespass or nuisance.” 

Following close upon the decision of the district court in the 
Swetland case, the federal minimum altitude regulation in respect 
to taking off and landing was amended.*** The amended provision 
clearly makes the lower airspace used in taking off and landing 
a part of the navigable airspace wherein interstate and foreign 
commerce is declared lawful and precludes the interpretation placed 
upon the former clause in the Smith case and the opinion of the 
District Court in the Swetland case.5** 


2. Flying over Private Land in Taking-Off and Landing as Con- 
stituting Trespass 


In the Smith case the court found that flights “at altitudes 
as low as 100 feet” over the wood borderland of plaintiffs’ estate 
in taking-off and landing constituted technical trespasses. The 


336. The former section (74-G) read: “Exclusive of taking off from 
or landing on an established landing field airport . . . aircrafts shall 
not be flown: 1. Over the congested parts of cities, towns or settlements 
at a height not sufficient to permit of a reasonably safe emergency landing 
which in no case shall be less than 1000 fect; 2. Elsewhere at a height less 
than 500 feet, except where indispensable to an industrial flying operation.” 

The amended section (69) now reads: “1. The minimum safe alti- 
tudes of flight in taking. off or landing, and while flying over the property 
of another in taking off or landing, are those at which such flights by air- 
craft may be made without being in dangerous proximity to persons or 
property on the land or water beneath, or unsafe to the aircraft. 

“2. Minimum safe altitudes of flight over congested parts of cities, 
towns or settlements are those sufficient to permit of a reasonably safe 
emergency landing, but in no case less than 1,000 feet. 

“3. The minimum safe altitudes of flight in all other cases shall be 
not less than 500 feet.” 

337. Logan comments on the amended section as follows: “The re- 
definition, however, of navigable airspace apparently clears up the mis- 
understanding which seemed to be the basis of the two decisions above re- 
ferred to, and leaves the lower altitudes, below 500 feet, in taking off and 
landing, as part of the navigable airspace.” From the Report of the Stand- 
ing Committee on Aeronautical Law of the American Bar Association, 
56 A. B. A. Rep. 317, 320, reprinted 2 Journat or Air Law 545, 547 (1931). 
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court assumed that “private ownership of airspace extends to all 
reasonable heights above the underlying land” although it could 
not be treated “upon the same footing as property which can be 
seized, touched, occupied,” etc. Pollock’s suggestion of “possible 
effective possession” was apparently accepted, with the word “pos- 
sible’ emphasized, as the standard by which to judge the extent 
of this ownership. 

In the Swetland case the District Court explained its injunc- 
tion against all flying over the plaintiffs’ estate at less than 500 
feet in altitude, including take-offs and landings, on the ground that 
“such flying, if it would not constitute trespasses, would at least 
constitute maintenance of a nuisance”, The court implied that the 
landowner might maintain an action of trespass against aerial in- 
vasions that were within the area of “effective possession” which 
he asserted he would locate in the first instance at 500 feet. How- 
ever, the court implied that above this zone all types of flying were 
legal unless they amounted to a nuisance. The court nowhere 
directly stated that its injunction was based upon the trespass 
theory. 

In the Swetland case the Circuit Court of Appeals denied the 
assertion that every flight of an airplane was a trespass, and found 
that defendants’ flying in the instant case did not come within the 
“lower stratum” wherein the landowner has peculiar property 
rights, although it recognized that at times there must be flying 
over plaintiffs’ property “at a much lower altitude than 500 feet.” 
Judge Moorman apparently conceived of a so-styled “lower strat- 
um” as that airspace which the landowner might “reasonably expect 
to use or occupy himself . . . for purposes incident to his use 
and enjoyment of the surface.” The court did not state whether 
an action of trespass could be brought against a single flight of an 
airplane coming within this stratum, but indicated that “a con- 
tinuous and permanent use of the lower stratum” might “impose a 
servitude” upon the landowners’ use and enjoyment of the surface. 
For this position the court cited Portsmouth Harbor Land and 
Hotel Company v. United States,*** from which it apparently took 
the use of the term servitude. This case is discussed at length 
in Part VI. 

In Glatt v. Page**® the court was confronted with a situation 
wherein a farmer objected to airplanes from an adjoining airport. 
flying over his land to his annoyance and the fright of his’ Steck" 

i oe 








338. For cit. of this case see n. 280. : 
339. For cit. of this case see n. 325. ee de 
(ae \ ” 
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and his poultry. The court did not use the term trespass or nui- 
sance in rendering a decree that prohibited all flying under 500 
feet over the plaintiff’s house and buildings and under 250 feet 
over adjoining fields except when taking off and landing, when 
flights above 100 feet were permitted. In respect to taking off 
and landing the court stated: 

“That flying across and over said south line at an altitude of less than 
100 feet will ordinarily frighten teams at work there and thereby render 
cultivation of plaintiff's land in that vicinity difficult and hazardous, and 
that frequent flying there at such altitude, whether incident to landing from 
the north or taking off to the north or otherwise, constitutes a damage to 
the plaintiffs and an impairment of the use and enjoyment of said prem- 
ises which goes with the land and belongs to plaintiffs as well as the soil 
thereof.”340 


3. Flying over Private Land in Taking-Off and Landing as Con- 
stituting Nuisance 


In the Smith case the plaintiffs sought to enjoin “the defend- 
ants from flying over their land and buildings in such a manner 
as to constitute a trespass and nuisance,” but confined their argu- 
ment to the “question of trespass and the nuisance resulting from 
its continuance.” The problem of whether the flying was in itself 
a nuisance because of noise or danger was apparently foreclosed 
by the finding of the Master. Insofar as the court may be said to 
have passed upon the question as to whether flying in itself created 
a nuisance it would seem to indicate that such a decision depended 
entirely upon the facts of the individual case. In this instance 
the take-offs and landings of the defendants were over the brush 
and woodlands of the plaintiffs’ estate and not land cultivated or 
occupied. The “one or two instances” of flights at less than five 
hundred feet over the immediate vicinity of plaintiffs’ house and 
buildings were not considered of sufficient importance to deserve 
injunctive relief either on the ground of trespass or nuisance. 

In the Swetland case the District Court held that flying over 
the plaintiffs’ property and taking-off and landing at less than 500 
feet would constitute a nuisance “in view of the magnitude of 
defendants’ contemplated operations.” When such flying took 
place over plaintiffs’ estate it would necessarily be over their lawn 
and buildings. (Contrast with the Smith case.) In regard to fly- 
ing above 500 feet the court found that there was no evidence 
that such flying constituted a nuisance. Apparently the court only 





340. Decree of District Court, par. 5. 
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considered the element of noise as creating the nuisance and did 
not expressly consider the danger element. 

In the Swetland case the Circuit Court of Appeals recognized 
that the flights of airplanes overhead might become a nuisance. 
The court did not specifically label any of the flights there in- 
volved as of that character, although it found that “the plaintiffs 
will suffer much annoyance from the noises made by this low 
flying’, i. e., the flying over plaintiffs’ property necessarily involved 
in taking off and landing when the wind is from the east or west 
which would often “be at a much lower altitude than 500 feet.” 


4. Flying over Private Land, apart from Taking-Off and Land- 
ing, as Constituting Trespass or Nuisance. 


Neither ordinary cross-country flying nor flying upon estab- 
lished airways has been dealt with directly in any litigation. Both 
the Smith and the Swetland cases involved flying in the immediate 
vicinity of an airport, which, of necessity, consisted largely of tak- 
ing-off and landing. Student instruction takes place in the immediate 
vicinity of airports (even when not practicing take-offs and land- 
ings) but no court has separately discussed such flying from the 
standpoint of trespass or nuisance. 

In the Smith case the lawfulness of all types of flying above 
500 feet over non-congested areas followed the holding that the 
federal and state acts, above described, were constitutional. The 
court called attention to the fact, however, that “no air lane of 
through travel has been established over their land”. 

In the Swetland case flying over plaintiffs’ estate other than 
taking-off and landing was not involved and was not separately 
discussed by either court. Whether Judge Hahn of the District 
Court would have enjoined all flying above 500 feet over the plain- 
tiffs’ estate had the airport been several miles away and flights 
made only occasionally over their estate is doubtful, because the 
annoyance (nuisance) would be less although the plaintiffs’ “ef- 
fective possession” might be the same. Judge Moorman’s opinion 
in the Circuit Court of Appeals indicates that he would only inter- 
fere with repeated flying on established airways when such flying 
came both within the lower stratum and was likely to impose a 
servitude, 

In Johnson v. Curtiss Northwest Airplane Co.,*** the Minne- 
sota State District Court carelessly applied the term “trespass” to 





341. For cit. of this case see n. 326. 
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all flying over private property although it considered the land- 
owner’s rights in the airspace as “appurtenant” to his “comfort 
and enjoyment of the land”. On motion for a temporary injunc- 
tion the court refused to enjoin all flying over the plaintiff’s prop- 
erty as requested, but enjoined all flights under 2,000 feet which 
altitude was prescribed over cities of the first class by a Min- 
nesota statute.**? 


5. Maintenance of Airport, Irrespective of Manner Operated, as 
Constituting a Nuisance per se. 


In the Smith case there was apparently no consideration of 
whether the airport was a nuisance per se and it is difficult to see 
how the facts as found by the Master would have warranted such 
a contention although the field was privately operated. 

In the Swetland case the District Court determined that: 


“In view of this declared legislative policy, we have no difficulty 
in arriving at the conclusion that a private airport, flying school, or land- 
ing field such as the defendants propose to operate is not a nuisance per 
se.7343 


The court concluded that the defendants’ private airport was “suit- 
ably located” as judged by the-nature of the surrounding country. 
Consideration was given to the noise involved in warming up the 
airplanes and in taking off and landing which if found to be a nui- 
sance could not be abated without closing the airport entirely. 
Such annoyances were found not sufficient to create a nuisance. 
Depreciation in value in plaintiffs’ property as a country estate 
was dismissed as too problematical and insufficient alone to war- 
rant closing the airport without other elements amounting to a 
nuisance. The court considered objections to the lighting system 
for night operation, an integral element in defendants’ plans, pre- 
maturely raised on the ground that the degree of annoyance de- 
pended on the kind of system installed. 

In the Swetland case the Circuit Court of Appeals enjoined 
the operation of the airport as a whole, but the Court in no sense 





342. The Court concluded: “Failure to sustain the plaintiff's conten- 
tion, relative to upper air trespasses, does not deprive him of any sub- 
stantial rights or militate against his appropriate and adequate remedies 
for recovery of damages and injunctive relief, in cases of actual trespass 
or the commission of a nuisance, hence the scope of the temporary injunc- 
tion has been limited to enforcing compliance with the Minnesota law al- 
ready mentioned.” 1928 U. S. Av. R. at p. 44. 


343. 41 F. (2d) at p. 932. 
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considered the airport as a nuisance per se. The court proceeded 
upon the formula that: 


“The defendants have the right to establish airports, but they cannot 
lawfully establish one at a place where its normal operation will deprive 
plaintiffs of the use and enjoyment of their property.”344 


6. Manner of Operating Airport, apart from Flying therefrom, 


In the Smith case the Master in Chancery found that the “site 
was reasonable and proper for a flying field” and that the airport 
was “properly maintained and reasonably conducted.” In this case 
woodland separated the plaintiffs’ residence from the airport by 
3000 feet and attention was directed to the trespass and nuisance 
resulting from the flying over their estate rather than the manner 
of operating the airport. Apart from flying over the plaintiffs’ 
property the court found that “upon the findings of the Master 
there is no sound ground for injunctive relief on the theory that 
the acts of the defendants constitute a nuisance,” and the court 
did not discuss annoyances from the particular manner in which 
the airport was operated. 

In the Swetland case the District Court analyzed the manner 
of operating the airport in detail. The dust blown on plaintiffs’ 
land by the airplanes in warming up and taking-off and the dis- 
tribution of circulars from the air in such a manner as to fall upon 
plaintiffs’ land were found abatable nuisances. Both of these ele- 
ments could be prohibited without impairing the general operation 
of the airport. The manner provided for parking automobiles and 
the handling of the crowds were found no more annoying than 
the crowds attracted by amusement parks which had never been 
considered to constitute nuisances. The other operations considered 
by the District Court were of such a nature that they could not be 
abated without closing the airport. 

In the Swetland case the Circuit Court of Appeals did not 
expressly consider the blowing of dust, the dropping of circulars, 
the highway congestion, or the crowds, and the defendants did not 
appeal from the injunction in respect to the blowing of dust and 
dropping of circulars. The court emphasized the fact: that de- 
fendants’ aviation school, which is not indispensable to the opera- 
tion of an airport proper, would greatly increase the noise and 
danger elements because of the number of take-offs and landings 
that students must make while learning to fly. 





344. 55 F. (2d) at p. 203. 
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IX. RaTIONALE AND CONCLUSION 


The object of the present paper has been to discuss the prob- 
lem of adjusting the legal and economic conflict of interests be- 
tween landowner and aviator, to point out the dependence of the 
purely legal problems upon the economic considerations, and to 
offer some tentative suggestions where possible. From the judicial 
point of view the whole discussion may be brought to a focus 
by a discussion of the following three legal questions: 

(1) Should the action of nuisance (a) always, (b) never or 
(c) under some circumstances be allowed against aircraft flying 
over private land (assuming that the ordinary elements of such an 
action are duly proved)? 

(2) Should the action of trespass qg.c.f. (a) always, (b) 
never, (c) under some circumstances be allowed against aircraft 
flying over private land (assuming that the ordinary elements of 
such an action are duly proved) ? 

(3) What legislation will foster the conclusions desired to 
the above questions and will otherwise tend to promote the eco- 
nomic and legal adjustment of the present problem? 

This formulation of the problem is not intended to accentuate 
or perpetuate the distinctions in the common law forms of actions, 
but is employed merely as a convenient way to present the problem. 


1. Should the Action of Nuisance (a) Always, (b) Never, or (c) 
Under some Circumstances be Allowed against Aircraft 
Flying over Private Land? 


No statute in this country has attempted to follow the example 
of the British Air Navigation Act of 1920, and expressly deny the 
right to maintain an action of private nuisance against flying over 
private land under certain specified circumstances, Section 4 of 
the old Uniform State Law of Aeronautics would not seem to carry 
this implication by declaring certain flying lawful as it is expressly 
limited, as shown by Part VII, to flying that does not “interfere 
with the then existing use” of the land. The amended Uniform 
Aeronautical Code, discussed in Part VII, expressly excludes the 
interpretation that it is intended to curtail whatever right the land- 
owner has to prove and maintain an action for private nuisance. 
On the other hand both of these statutory provisions and possibly 
the minimum safe altitude regulations found in so many states 
may justifiably be construed as making ordinary flying no longer 
a public nuisance, 
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It seems to be universally agreed that the landowner may 
maintain an action for an aerial nuisance and there appears to be 
very little sentiment in this country at the present time in favor 
of placing any restrictions upon this right. ‘Tunis is recognized 
regardless of the theory of airspace ownership accepted. For the 
present, therefore, it seems that the first legal question may be 
summarily dismissed by conceding that an action for aerial nuisance 
is always permissible. This conclusion, it should be recognized, 
does not preclude legislation later stepping in and legalizing some 
of the nuisances caused by the common carriers of the air. In 
this respect the treatment of the railroads found in Part V should 
be compared. Moreover the proof of what constitutes a private 
nuisance varies with the type and volume of flying, the use made of 
the land surface, and the sufficiency of proof of each of these 
elements vary as the social and economic demands of the two in- 
terests evolve. 


2. Should the Action of Trespass q.c.f. (a) Always, (b) Never, 
(c) Under some Circumstances be Allowed against Air- 
craft Flying over Private Property? 


Unless there are substantial damages, an action of trespass 
against the passage of an aircraft overhead is costly and of little 
value except when the repetition of such trespasses is permitted to 
form the basis of an injunction. When the repetition of such 
flying does not amount to a nuisance or clearly lead to a prescrip- 
tive right, which is doubtful, all attempts to secure an injunction 
based on such flying, it would seem, should be generally denied, but 
left primarily as a matter of judicial discretion. Nevertheless, 
even under code pleadings where the old forms of actions are not 
recognized the term “trespass” is employed and referred to almost 
as much as under the common law. It therefore seems worthwhile 
to determine whether it is advisable, even in cases of substantial 
injury, to employ the term “trespass” in actions against the pass- 
age of an aircraft when there is no direct contact with the surface. 

One reason for not using the term “trespass,” or at least 
restricting its use, is that there is a feeling among many who have 
studied the present problem that its use in connection with flights 
that do not make a contact with the surface will interfere with 
bringing about the best obtainable compromise between the inter- 
ests of the landowner and aviator, The above feeling has been 
fostered by the close association that trespass has had with owner- 
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ship of land and that in turn with taking property without due 
process of law. This reasoning is founded upon the belief that 
it would be an undesirable economic waste to require air lines to 
resort to the power of eminent domain or a constitutional amend- 
ment to secure the right to fly over private property because all 
the protection that the landowner needs may be afforded without 
this indirect and wasteful procedure. There is also the belief 
that the use of trespass in connection with such flights is not war- 
ranted by legal precedent. 

The present question admits of the three alternatives, as above 
set out, each of which has certain legal or practical, disadvantages. 
First, if trespass is always allowed against every flight of an air- 
craft over private land then technically all flying is illegal unless 
the aviator obtained the right to fly over such land by purchase, 
eminent domain, or prescription. The reason for avoiding the 
term “trespass,” set out in the previous paragraph, is applicable 
here. Second, if trespass is allowed against flying over private 
land under some circumstances, i. e., when coming down within a 
specified zone, then it is thought there will be confusion and a 
flood of litigation to determine the proper height of the zone and 
when trespass should and should not be allowed. Third, if tres- 
pass is never allowed against flying over private land unless there 
is contact with the surface, then it is believed by a few that the 
landowner may have been deprived of an ancient remedy and left 
without adequate protection. While it has been shown that this 
belief is ill-founded there remains some doubt whether the asser- 
tion of the third alternative will stir up an opinion hostile to avia- 
tion which will hinder reaching the best obtainable adjustment of 
the conflicting demands. A selection of an alternative to the 
present question can best be made by discussing three considera- 
tions: (A) the so-called legal considerations, (B) the economic 
considerations, and (C) psychological considerations, 


A. Legal Considerations. 


Formal jurisprudence. The determination of when (if ever) 
trespass will be allowed can be supported by the formal argument 
that the elements making up trespass are (or are not) complied 
with, If trespass is phrased as the “unauthorized entry upon (or 
into) land in the possession of another,” as was suggested in Part 
VI, there are two terms in this statement which have never been 
understood to include the space involved in the normal flight of 
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an airplane. These terms are “land” and “possession”. That 
such terms were never understood to include the space involved 
in the normal flight of an airplane was shown in Parts III and IV 
on the history of the maxim and cases thereunder. As shown in 
Part VI, where these terms are discussed, formal logic is of 
little help in determining whether new content should be given 
these terms but, rather, such determination rests on other considera- 
tions. 

Precedent, The historical scope of trespass q.c.f. has been 
examined in Part V and was found associated with direct entries 
upon that which was then considered “land” provided that land 
was in the “possession” of the plaintiff. Numerous cases involving 
entries above the surface were examined in Part IV for their 
obiter dicta concerning the maxim, cujus est solum, ejus est usque 
ad coelum, and the ownership status of the upper airspace. Many 
broad statements were found asserting such ownership but in each 
instance were shown to be judicial overtures that were not in- 
volved and were unnecessary for the litigation presented. On the 
other hand, it was found that the courts have not hesitated to 
modify and abandon the maxim, cujus est solum, whenever its 
literal interpretation interfered with an important economic adjust- 
ment, although involving elements on and near the surface. It was 
further found that all the cases involving non-permanent entries 
above the surface, i. e., moving objects, could be rationalized by 
showing that they either proceeded on the basis of nuisance (Clif- 
ton v. Bury), or, if the action were trespass, that they involved 
contact with something on the surface (Hannabalson v. Sessions), 
or caused actual physical damages (Portsmouth Harbor Land and 
Hotel Company v. United States). In the aviation cases proper 
which have dealt with the right of flight it was shown (Part IV) 
that the maxim was practically abandoned; second, that the trespass 
formula (Parts VI and VIII) was not employed because not found 
necessary for any of the decisions—Judge Rugg alone labeled cer- 
tain flights as trespasses but refused to enjoin the same; third, 
that the ownership of airspace (Part VIII) was put upon a differ- 
ent basis than ordinary land; and fourth, that even the vertical 
extent of land ownership was whittled down, if it ever extended 
above the surface, whenever necessary to permit a satisfactory 
adjustment of the litigation. The last trend set forth above more 
nearly implies the recognition of a zone theory of airspace owner- 
ship but does not necessarily preclude either the easement theory 
or the theory that there is no ownership of unenclosed airspace. 
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In the field of legal precedent may be examined the handling 
of somewhat analogous situations where legal and economic ad- 
justments of conflicting interest have been made by cutting down 
the ownership concept, i. e., the allowance of navigation over 
streams, the beds of which are privately owned, the deviation onto 
privately owned land from public highways when blocked, and 
the roaming of cattle on unenclosed land in the West. 

Statutes. Statutes have been enacted which offer a partial 
adjustment of the problem of the right of flight, but their pro- 
visions have been guarded because of fear of being construed un- 
constitutional as a taking of property without due process of law. 
When flights have been declared lawful the statutory provision 
has embodied the nuisance formula in that it has recognized flying 
only at such heights as do not constitute a nuisance. The old Uni- 
form State Law of Aeronautics is based on the easement theory 
and implies that all flying that does not come within the scope of 
this easement is unlawful. The federal Air Commerce Act of 1926 
proceeds upon the assumption that all flying is lawful provided it 
conforms to the federal Air Traffic Rules, including the minimum 
altitude of flight regulations, which are determined by an admin- 
istrative officer. The proposed Uniform Aeronautical Code either 
proceeds upon the theory of no ownership of unenclosed airspace 
or upon a flexible zone theory. 

The above considerations of so-called legal precedent and 
formal legal jurisprudence show that they present no obstacles to 
the adoption of either the second or third alternatives to the above 
trespass question, i. e., that trespass should be permitted against 
the flight of an aircraft over private land under some circum- 
stances, or under none. 


B. Economic Considerations. 


As before pointed out, the landowner may expect to have 
whatever use and enjoyment he makes of the surface reasonably 
and safely protected, and the aviator may expect to be accorded 
a legal right to fly in a reasonable manner at such altitudes as are 
commercially practical. The content to be put ‘into this general 
formula can only be gathered by a detailed examination of how 
these demands are expressed in specific situations. An adjustment 
cannot lump all types of flying over all kinds of lands together. 
Restrictions upon flying must vary with the type of flying and the 
use the landowner makes of his land surface. 
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The flying that takes place over and about airports and in 
landing and taking-off therefrom must be distinguished from the 
ordinary flying between air terminals. Within the former group 
may be distinguished several types of flying: (1) Low flying in- 
volved in taking-off and landing; (2) Student instruction in dual 
control planes and solo practice flights including practice take-offs 
and landings; (3) stunt flying; and (4) aeronautical exhibitions 
and races. In the latter group may be distinguished: (1) the oc- 
casional itinerant flight of the cross-country flyer; and (2) flying 
over much travelled commercial airways by large transport planes. 
This last distinction is based on the fact that in the former there 
is usually only one plane with a momentary annoyance, but in the 
latter, where airways are concerned, there are frequently many 
flights over a given tract of land which may cause an almost con- 
stant annoyance. Altitude regulations must take into considera- 
tion, moreover, the elevation above sea level, and the topography 
of the land as these, especially the latter, affect the safety of flying. 
The use the landowner makes of airspace, whether for ordinary 
farming, for a dwelling, or hospital, is obviously the most important 
factor affecting the degree of annoyance any particular type of 
flying creates. The problem becomes difficult when, in an ordinary 
farm district, a use is made of a tract of land that would be greatly 
annoyed by aircraft which would ordinarily not be considered ob- 
jectionable in such a farming district. This situation may arise 
when a sanitarium, hospital, fox farm or country estate is located 
in a farming section. Many of the above considerations raise prob- 
lems for which it is not difficult to find a theoretically desirable 
solution, but raise extremely difficult problems of practical admin- 
istration, and which an administrative body may handle better than 
the courts. Thus while it is perfectly simple to order all flying 
to take place at 500 feet over non-congested areas, provided that 
flying is not so low as to create a nuisance, it will be difficult for 
the pilot who is not familiar with the district to himself recognize 
or be informed by printed regulations when such an unusual use 
is being made of land that ordinary flying creates a substantial 
nuisance, 

In general terms the problem herein involved may be put: 
Under what circumstances will the allowance of an action of tres- 
pass against the flight of aircraft promote a socially desirable com- 
promise between the landowner and aviator? As above shown, all 
types of flying cannot be lumped together in determining the proper 
adjustment to be offered. From the economic point of view, con- 
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sideration must be given to the following: (1) The landowner 
needs, and may reasonably expect, protection (a) against such re- 
peated noisy airplane flights which materially interfere with the 
enjoyment of his land, i. e., constitute a private nuisance, and (b) 
against dangerous low flying aircraft over his. land, although such 
flights are not repeated. (2) Airports need an aerial “stairway”, 
i. e., right to allow incoming and outgoing aircraft to fly over ad- 
joining land. Commercial airports should not be forced so far 
away from the centers of population that the time saved by aerial 
transportation is lost in going to and coming from the airports. 
(3) The allowance of the action of trespass against aircraft under 
certain conditions, when the circumstances of such an allowance 
are not clearly defined, may be economically wasteful by inviting 
a flood of litigation to determine when trespass should and should 
not be allowed. (4) Flying, if to be commercially feasible, should 
be placed upon a legal basis. (5) Disputes between landowners 
and aviators should be speedily and economically settled, and thus 
the advisability of some administrative tribunal. 


C. Psychological Considerations, 


Under this heading, the following two queries may be con- 
sidered: (1) Will advocating the denial of the right to maintain 
trespass under all circumstances unless there is contact with some- 
thing tangible—soil, trees, or houses—create an unwarranted an- 
tagonism. Will this antagonism interfere with an equitable adjust- 
ment of the demands of landowner and aviator by influencing the 
judiciary to allow trespass against aircraft under circumstances 
which will be unnecessarily detrimental to aviation? (2) What 
effect will the empowering of some administrative tribunal, to be 
made up of landowners, aviators and aeronautical law experts, to 
settle all conflicts between the landowner and the aviator, have 
upon the bench? 


Solutions Proposed 


After consideration of the above factors and the views ex- 
pressed by those interested in the problem, the writer considers 
that either of the last two of the alternatives suggested will form 
a satisfactory basis for adjusting the conflict of interest between 
the landowner and aviator. 

Briefly, the solution preferred is the adoption of a zone theory 
which will allow the landowner to bring an action of trespass q.c.f. 
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against flying over private land when the flight of such aircraft is 
so low as to invade the “lower stratum”—which zone must at all 
times be determined, according to the facts of the particular case, 
by a judicial process which is fully cognizant of all the factors 
involved. While rough standards of conduct may be approxi- 
mated, nothing can be substituted for the somewhat shifting judg- 
ments pronounced according to the varying factual situations. To 
hope for greater certainty is merely to invite delusion. 


On the other hand, according to the second “alternative, it is 
entirely possible—and theoretically preferable—to deny the main- 
tenance of an action of trespass q.c.f. against the flight of aircraft 
unless there is physical contact with something attached to the 
surface, i. e., a landing or crash, The landowner would be en- 
tirely protected by retention of the nuisance remedy, which might 
even cover annoyances occasioned by single flights of aircraft. 
It is, of course, to be remembered that the landowner will at all 
times have the additional and indispensable protection of adminis- 
trative regulations. 


3. What Legislation Will Foster the Conclusions Desired to the 
Above Questions and Will Otherwise Tend to Promote the 
Economic and Legal Adjustment of the Present Problem? 


Any solution for the adjustment of the demands of the land- 
owner and aviator must take into consideration the problem of 
judicial administration as well as the bare demands of each inter- 
est. The solution advanced above is directly linked with the pro- 
posal that an administrative body should be established to handle 
individual disputes relating to the right to fly over private land and 
enforce compliance with administrative regulations promulgated 
by it. Such a body should regulate the altitude of flying, the loca- 
tion of commercial airways and airports, the clearing of airport 
approaches and air traffic problems generally. Regulations of this 
character require detailed and expert knowledge of the needs of 
the landowner, the needs of aviation, and its technical problems. It 
is believed that by this means disputes can be handled speedily, 
without undue cost, and in advance of large expenditures of money. 

Resort to litigation thus far has been the rare exception, due 
largely to the expense and doubtful legal outcome of carrying such 
suits through the appellate courts. Without doubt many legitimate 
complaints of landowners have been unheeded because of lack of 
effective means of presenting them. The landowner’s complaints 
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are uSually of a purely local character and take the form of ob- 
jections to the noise or supposed danger of low flying aircraft or 
to the location of an airport in the vicinity of his residence. A 
state administrative body would be the most convenient tribunal 
before which to present such complaints, That body can hold 
informal hearings, make personal investigations, and will already 
be familiar with the type of local flying which takes place. Such 
a state body would seem to be the most suited to designate local 
areas where special flying restrictions were needed, and to mark 
such land itself, or to distribute information concerning these areas 
to aviators by the means of maps, etc. Of course the most power- 
ful enforcement machinery which such administration would 
possess would be the criminal prosecution, or the threat to bring 
such, of violations of its administrative regulations. It seems 
equally advisable to empower the state body with authority to 
regulate the location of airports and to allow that body to make 
recommendations as to clearing airport approaches of obstructions 
and as to zoning the region in the immediate vicinity of the air- 
ports.*#° Just what part such an administrative body could play, 
when it is found desirable to locate an airport near property which 
it is claimed should receive compensation for the annoyance from 
low flying planes in landing and taking-off, is doubtful and must 
be worked out in each state separately. 
As demonstrated by the Smith and Swetland cases to sup- 
port a judicial action for an injunction the proof of many elements 
must be undertaken which requires lengthy hearings and many wit- 
nesses. Many of the problems are of such a character that they 
are difficult to explain and prove by lay witnesses. The degree of 
annoyance from a passing plane is a peculiarly subjective element ; 
the effect of aviation upon the value of property is difficult to 
determine; and even the estimation of the height of a plane in 
flight is complicated by many factors not familiar to the lay wit- 
ness and ordinary judge and jury.*** An administrative body be- 





345. See report of Committee on Airport Zoning and Eminent Do- 
main organized by the Aeronautics Branch of the Department of Com- 
merce and found in 2 Air Commerce Bull. 325-34 (January 2, 1931); Tuttle 
& Bennett. “Extent of Power of Congress Over Aviation,’ 5 U. of Cinc. 
L. Rev. 261, 292 (1931). See all Rau, “Airports versus Subdivisions,” 6 
Jour. Land and Pub. Util. Economics 205-8 (1930). 

346. A study of apparent low flying of aircraft by the New Jersey 
Department of Aviation and some of the misleading factors to estimating 
the height of an aircraft are reported by Mr. Gill Robb Wilson, Director 
of Aviation, as follows: 

“Various conditions in atmospheric pressure, in visibility, in wind 
direction and in the nature of the operation affect the sound of motors and 








—- 








LANDOWNER AND AVIATOR 615 


cause of its special knowledge and familiarity, by repeatedly han- 
dling such problems, would seem to be far better qualified than 
the courts to determine the factual background, evaluate it, and 
reach a fair and workable solution. 

Under the present system of government in this country, an 
appeal from such an administrative body to the courts would prob- 
ably be advisable but it is believed that the facts found by such a 
body of experts should be made conclusive. The courts would 
thus be left the power to determine the general legal status of 
flying but would be saved from the details of problems which can 
only be well handled by and should be delegated to technical ex- 
perts. Because of the peculiar local character of complaints that 
such a body would hear, it is thought that such administrative 
bodies should be organized along state lines, with proper safeguards 
to keep the general air traffic rules uniform throughout the United 
States. A method must also be found whereby the recommenda- 
tions of such a state body can be enforced directly against inter- 





ships passing overhead. The height of the airship cannot be judged by the 
sound. A closed-in sky reduces the flight level and emphasizes the sound. 
The stillness of night does likewise. A wind blowing from the aircraft 
to the listener exaggerates the sound. 

“Most laymen base their estimate of the height of a plane on auricular 
experience. The premise is untenable. Sound on the ground is broken up 
by the contour, and the ears of men are accustomed to this. A sound 
from the sky is different. It reaches the ear in a full rush and reverberates 
against the background of the terrain. A shell passing through the air 
or a clap of thunder will be heard many times farther than a like noise 
which has its origin on the surface of the ground. So the plane above 
often seems to be lower, judged by the ear, than it really is. ‘ 

“From a standpoint of visibility the height of a plane is also decep- 
tive. If it be at some distance to the side of the watcher, the flight of 
the ship may be cut off by a tree or house and so seem to have been 
as low as the object. In reality it may have been above the prescribed 
minimum of 500 feet over open country or 1,000 feet over congested in- 
habited areas. Often people point out what they call a low-flying ship 
because its path is bisected by some object. They are unfamiliar with 
the angles of the horizon. 

“Tdentification of an aircraft and a rough estimate of the altitude 
at which it flies, may be made by the ability to read the license num- 
ber painted on the lower side of one wing. This number is clearly 

visible up to 800 feet by a person of normal vision and under normal 
catia. If the ship be above 1,000 feet the numbers can scarcely 
be read by the average person. Even among aviators the estimate of 
the height of any given ship will have wide limits. 

“Sometimes complaints arise from neighborhoods in the vicinity of air- 
ports. Countless investigations definitely relate wind direction, ‘deadness’ 
of air, low ceiling, and other factors to the seeming low flying of the 
landing or departing ships. Eventually the layman will learn to associate 
atmospheric conditions with his impressions. Any industrial development, 
be it railroad, automobile, electric tram, or aircraft, will bring its mode 
of sound. We eventually adjust ourselves to them until they pass without 
conscious notice. The aircraft is the newest—that is all.” United States 
Daily, August 1, 1932. 
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state air lines or referred to the federal government for enforce- 
ment. 

The American Bar Association Committee on Aeronautical 
Law, by omitting Section 3 of the old Uniform State Law, would 
seem to be taking a wise and needed step towards furthering a 
satisfactory adjustment of the demands of all parties. The amended 
provision declaring the lawfulness of flight seems to afford abun- 
dant protection to the landowner’s present and future use and en- 
joyment of the surface. However, it is believed by the writer that 
the proposed Uniform Aeronautical Code should go further and 
provide for an administrative body of the character and with the 
functions above outlined. 
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EDITORIALS 


NATIONAL ASSOCIATION OF STATE AVIATION 
OFFICIALS 


The next regular meeting of the National Association of State 
Aviation Officials will be held at Nashville, Tennessee, on Decem- 
ber second and third. The subjects to be discussed will be an- 
nounced by the Association in the very near future. 

Major Reed Landis, Chairman of the Illinois Aeronautics 
Commission, as Executive Vice-President of the Association, has 
succeeded to the duties of President following the death of Capt. 
Frank McKee, of Ohio. The Regional Vice-Presidents of the 
Association are as follows: (1) North East, Senator J. Griswold 
Webb, Chairman of the New York State Aviation Commission, 
Albany, New York; (2) South East, Hon. R. J. Boutelle, Direc- 
tor of the State Division of Aeronautics, Nashville, Tennessee; 
(3) East Central, Maj. Floyd E. Evans, State Director of Aero- 
nautics, Lansing, Michigan; (4) North Central, Hon, Fay Hard- 
ing, State Railroad Commissioner, Bismarck, North Dakota; (5) 
South Central, Hon. Ed. McDonald, Chief Air Officer, State High- 
way Department, Oklahoma City, Oklahoma; (6) North West, 
Hon. Alvin Harbour, Commissioner of Public Works of the State 
of Idaho, Boise, Idaho; and (7) South West, Col. Richard B. 
3arnitz, Director of Airports for the City of Los Angeles, Los 
Angeles, California. 

Capt. Albert H. Stackpole, Vice-Chairman, State Aeronautics 
Commission, Harrisburg, Pennsylvania, has served as Secretary- 
Treasurer, and Hon. George B. Logan, Chairman, American Bar 
Association Committee on Aeronautical Law, is Legal Counselor. 


FP. DF. 


INTERNATIONAL TECHNICAL COMMITTEE OF AERIAL 
LEGAL EXPERTS* 


On July 13, 1932, the Department of State announced that 
the following experts have been appointed as permanent members 
of the American delegation on the Comité International Technique 





*The following press release was furnished through the courtesy of 
Stephen Latchford, Technical Assistant, Treaty Division, Department of 
State, Washington, D. C. 


[627] 














628 THE JOURNAL OF AIR LAW 


D’Experts Juridiques Aériens (International Technical Committee 
of Aerial Legal Experts), frequently referred to by the initials 
ete Bie ahs oa Se 


Members of the Committee 
Colonel Clarence M. Young, 
Assistant Secretary of Commerce for Aeronautics. 
Mr. John C. Cooper, Jr., of 
Jacksonville, Florida. 


Alternate Member 


Mr. George B. Logan, of 
St. Louis, Missouri. 


Technical Assistant to the American Delegation 
Mr. John Jay Ide, 
Technical Assistant in Europe for the National Ad- 
visory Committee for Aeronautics. 


Mr. Logan is chairman of the Committee on Aeronautical Law 
of the American Bar Association and Mr. Cooper is also a mem- 
ber of that committee. Mr. Ide has attended unofficially a num- 
ber of international aeronautical conferences on behalf of this 
Government, including sessions of the International Technical Com- 
mittee of Aerial Legal Experts and is familiar with the work of 
this organization. 

The International Technical Committee of Aerial Legal Ex- 
perts was created as the result of a resolution adopted at the First 
International Conference on Private Aerial Law, which met in 
Paris on October 27, 1925. It was organized for the purpose of 
developing a comprehensive code of private air law through the 
adoption of international conventions on various subjects of private 
air law. The Department of State is informed that thirty-two 
countries are now represented on this Committee. The first ses- 
sion of the Committee was held in Paris in May, 1926, and the 
Committee has held annual sessions since that time. The pre- 
liminary draft conventions are prepared by four commissions, 
which are in effect sub-committees, established by the Committee. 
When the commissions were organized the following projects were 
assigned to them for study; 


First Commission 


1. Nationality of aircraft; 
2. Aeronautical register ; 











es 
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Ownership, co-ownership, construction and transfer; 
Vested rights, mortgages, privileges and seizure. 


Second Commission 


Category of transportation (commercial transportation, tour- 
ing, etc.) ; 

Bill of lading; 

Liability of carrier towards consignors of goods and towards 
passengers ; 

Jettison of cargo and general average; 

Renting of aircraft. 


Third Commission 


Damage and liability toward third parties (landing, collision 
and jettison) ; 

Limits of liability (contractual limitation, abandonment) ; 

Insurance. 


Fourth Commission 


Legal status of commanding officer and crew; 
Accidents to the crew and insurance; 

Status of passengers; 

Law governing acts committed on board aircraft. 


The Department of State is informed that the following sub- 


jects have been examined by the Committee and its commissions: 


Mortgages on planes and preferential rights. 

Aeronautical register. 

Bill of lading. 

Liability of carrier. 

General average. 

Liabilities for damages caused by aircraft to third parties on 
the surface. 

Collision of aircraft. 

Insurance 

Damages caused at aerodromes, 

Rescue at sea. 

Guaranties to be given by the operator. 

The legal status of the commander and crew. 





See een eeearasinnatinmeectaentan 
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When draft conventions on given subjects have been adopted 
by the appropriate commissions they are referred to the Interna- 
tional Technical Committee of Aerial Legal Experts for considera- 
tion. If approved by the Committee the drafts are afterwards 
considered at a general international conference on private air 
law called for the purpose of considering the drafts. A conven- 
tion for the unification of rules relating to international air trans- 
port adopted by the Committee was signed by representatives of 
twenty-three countries at the Second International Conference on 
Private Aerial Law held in Warsaw, Poland, in October, 1929, and 
is now in process of ratification. The Third International Con- 
ference on Private Aerial Law has not yet been held but will 
probably be convened sometime in 1933. Between the annual ses- 
sions of the Committee much of the work of the commissions is 
done through correspondence between the experts on the Com- 
mittee and the reporters of the commissions, This work includes 
the answering of questionnaires in connection with the drawing 
up of draft conventions. 

The Government of the United States now makes an annual 
contribution toward the expenses of the International Technical 
Committee of Aerial Legal Experts. A contribution by this Gov- 
ernment in a sum not in excess of $250.00 annually was authorized 
by Public Resolution No. 118, 71st Congress. approved February 


’ 14, 1931. This contribution entitles the Government of the United 


States to representation on the Committee. 

Two bills, H. J. Resolution 193 and S. J. Resolution 176, both 
authorizing an annual appropriation of a sum not in excess of 
$5,750.00 to defray the expenses of American experts in attending 
sessions abroad of the International Technical Committee of Aerial 
Legal Experts and its commissions are now pending in Congress. 
A favorable report on the House bill has been made by the Com- 
mittee on Foreign Affairs of the House of Representatives, It is 
contemplated that the American experts will make two trips abroad 
annually to attend sessions of the Committee and its commissions 
with a possible third trip if the meetings of these organizations 
should be so arranged as to make a third trip necessary. 

Meetings of several of the commission of the International 
Technical Committee of Aerial Legal Experts will be held in 
Stockholm, Sweden, on July 20 and 21, 1932. The seventh plenary 
session of the Committee will be held at Stockholm beginning on 
the afternoon of July 21, 1932, and continuing to July 23. Sev- 
eral draft conventions completed by the commissions are to be 
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considered by the Committee at its July sessions, It has not been 
possible to make arrangements in time for the attendance of the 
American experts at the July sessions, Until such time as arrange- 
ments can be completed for the attendance of the American ex- 
perts at the meetings of the Committee and its commissions, the 
American experts will cooperate in the work of these organiza- 
tions to such extent as may be feasible, through correspondence 
with the Committee and its commissions. 
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REPORT OF THE STANDING COMMITTEE ON AERONAUTICAL 
LAW OF THE AMERICAN BAR ASSOCIATION, 
OCTOBER, 1932* 


With this committee’s report, submitted at Atlantic City in 1931, there 
was submitted for examination and discussion a proposed Uniform Aero- 
nautical Code, in two Sections, for convenience entitled “Uniform Aero- 
nautical Code” and “Uniform Airports Act.” This latter act has in no 
sense become controversial, being purely an enabling act. 

Approval was not asked for either of these codes, because the proposed 
Uniform Aeronautical Code conflicted with the previously adopted Uniform 
Aeronautics Act, which had been approved by this Association and later 
adopted by twenty states, and with the previously approved Uniform State 
Air Licensing Act, prepared by the Commissioners on Uniform State Laws 
and approved by the Association. 

Also the reasons and arguments offered by this committee in support of 
the Aeronautical Code differed from the reasons offered by prior com- 
mittees and with Tentative Draft No. 7 of the Re-Statement of the Law 
of Torts, as prepared by the Reporter and Advisers of this section of the 
American Law Institute. 

The committee likewise desired full study and suggestions from the 
widest possible sources, and the committee was also awaiting the decision 
in the case of Swetland v. Curtiss, then pending and looked forward to as 
a clarifying authority (this decision was handed down by the United States 
Court of Appeals, Sixth Circuit, December 30, 1931). 

Carrying on from the above preliminaries, your committee wishes to 
report that the difficulties between this committee and the Aviation Com- 
mittee of the Commissioners on Uniform State Laws have been fully 
harmonized. 

A joint meeting of these two committees was held in St. Louis in 
January of this year and, although a majority of the members of the Avia- 
tion Committee of the Commissioners on Uniform State Laws were unable 
to attend, the conference had a resultant great value in that the work of 
this committee was greatly aided by the presence and advice of Mr. Ran- 
dolph Barton, ms Chairman of the Committee on Uniform Aeronautics 
Acts, Walter A. Lybrand, one of its members, and Professor George C 
Bogert, formerly a member of the Aeronautical Law Committee of this Asso- 
ciation, co-author of the Uniform Aeronautics Act, and one of the earliest 
and most thorough students of aviation law. 

The two committees have agreed with respect to the troublesome ques- 
tions of “right of flight,” “absolute liability” and “standard of licensing.” 
In view of the fact that the “right of flight,” as a common law right 
existing irrespective of legislation, is now fully recognized by the decision 
in Swetland v. Curtiss, above referred to, a declaration of ownership or 
non-ownership of airspace is no longer a necessity in any legislative code. 

The right of flight exists. 

This right is, of course, qualified. It must be exercised as are other 
rights, so as not to be in violation of any statute, ordinance or valid regula- 
tion, and also so as not to interfere with the rights of others in the enjoy- 
ment of their property or in the exercise of other equally well recognized 


rights. 





* This report has been furnished by the Chairman, George B. Logan, and 
is published with the consent of the American Bar Association. 
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The persistently bothersome point in air legislation—the rule as to 
damage to persons and property on the ground—has been worked out to the 
satisfaction of the two committees by way of a compromise. The rule of 
absolute liability, upon the owner, for all damage to persons and property, 
had previously been announced by this Association and was contained in 
the uniform state law. 

This committee had previously held that liability did not exist unless 
negligence existed. This committee has yielded on this latter point and 
has agreed to the rule of absolute liability, but the owner is to have this 
liability imposed upon him only when the aircraft is operated in the business 
of the owner. The well-established principles of agency and of master 
and servant law are, therefore, left to apply to the responsibility of the 
owner, but there is no defense by way of “acts of God,” “vis majeure” or 
“no negligence.” 

For the foregoing reasons and because of the by-laws of the American 
Bar Association, the Uniform Aeronautical Code and the Uniform Airports 
Act, presented to the Association last year by this committee for discussion, 
will this year, as now amended, be presented for approval and adoption by 
the Aviation Committee of the Commissioners on Uniform State Laws and, 
in turn, if approved, by the Commissioners on Uniform State Laws to 
the Association for its approval. 

The members will doubtless be interested to know that the report of 
this committee, as submitted at Atlantic City with the proposed codes, was 
given an unusual and special distribution. Pamphlet copies were printed and 
mailed to some 500 persons. The mailing list included officers of the De- 
partment of Commerce and other federal government officials; the operating 
heads and counsel of air transport and manufacturing companies; and 
lawyers having a special knowledge of or interest in aviation matters. Also 
the report and the proposed codes were sent to all state officials charged 
with the duty of enforcing aviation regulations or laws within their re- 
spective states. Indeed, the two acts were approved by the National Asso- 
- of State Aviation Officials at its meeting in St. Louis in December, 
1931. 
Many of these persons took the trouble to comment intelligently and 
extensively on the proposed codes, and their suggestions, wherever they 
complied with established principles ‘of aviation law, were followed in work- 
ing out the details of the codes. 

We may say confidently that the codes, as now written and as they will 
be submitted to the Commissioners on Uniform State Laws, have not only 
the approval of the two committees, which have worked on them, but also 
the approval of practically all persons conversant with the law of the sub- 
ject and with practical conditions of aviation. 


SWETLAND V. CurRTISS 


This case, looked forward to as possibly settling beyond dispute the 
much mooted controversy over the maxim “Cujus est solum, ejus est usque 
ad coelum,” was decided on December 30, 1931, by the United States Circuit 
Court of Appeals, Sixth Circuit, with a majority opinion by Judge Moor- 
man and with a separate concurring opinion by Judge Hickenlooper. 

Unfortunately, it fell just a little short of making a definite settlement 
of the question. It seems however to be now established beyond justifiable 
doubt, as has been believed and contended by this committee, that “owner- 
ship” of airspace to infinity does not exist. ; ; 

Referring to the maxim and to the older cases approving and citing the 
maxim, the opinion says: 

These decisions are relied upon to define the rights of the new and 
rapidly growing business of aviation. This cannot be done consistently 
with the traditional policy of the courts to adapt the law to the economic 
and social needs of the times. 

From that point of view we cannot hold that in every case it is a 
trespass against the owner of the soil to fly an aeroplane through the 
air space overlying the surface. 
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As to the upper stratum which he (landowner) may not reasonably 
expect to occupy, he has no right, it seems to us, except to prevent the 
use of it by others, to the extent of an unreasonable interference with 
his complete enjoyment of the surface. His remedy for this latter use, 
we think, is an action for nuisance and not trespass. (Italics ours.) 


e The logic of this cannot be impeached. If there was ownership, trespass 
would follow; no trespass, no ownership. 

It is interesting also to note that this conclusion of the court is reached 
irrespective of the regulations of the Department of Commerce with refer- 
ence to the minimum safe altitudes of flight. 

It has always been the belief of this committee that the height regula- 
tions pertaining to flight had nothing to do with the question of trespass, 
and on this point we quote the decision of the court above referred to: 


We think the question is unaffected by the regulations promulgated 
by the Department of Commerce under the Air Commerce Act of 1926 
requiring aeronauts to fly in rural sections at a height of not less than 
500 feet above the surface, for in our view that regulation does not deter- 
mine the rights of the surface owner either as to trespass or nuisance. 
(Italics ours.) 


The Massachusetts Supreme Court in Smith v. New England Aircraft 
Company, 170 N. E. 385, and the Federal District Court in Swetland v. Cur- 
tiss, 41 Fed. (2d) 929, seemed inclined to the view that “trespass” was com- 
mitted by less than the specified minima of the Department of Commerce. 

The Court of Appeals seemed to feel, however, that the landowner has 
a different character of interest, somewhat vague, in the airspace above the 
land from the ground up to a certain indefinite height (as distinct from 
the higher reaches of airspace). The court indicates that in this lower, 
but unspecified, altitude, the landowner’s rights are of a different quality. 
The language of the court on this is as follows: 


We cannot fix a definite and unvarying height below which the surface 
owner may reasonably expect to occupy the airspace for himself. That 
height is to be determined upon the particular facts of each case. 

There may be such a continuance and permanent use of the stratum 
which he may reasonably expect to use or occupy himself as to impose a 
servitude upon the use and enjoyment of the surface. (Italics ours.) 


Unfortunately, the opinion does not elaborate upon these two statements. 

In the view of the committee there is no distinction, fine or otherwise, 
in quality, measure, kind or nature, in the rights of a landowner in air- 
space at any of the different altitudes. The landowner is entitled at all 
times to complete enjoyment of his property and is entitled to have en- 
joined the actions of any persons, including aviators, who interfere unrea- 
sonably with this right of complete enjoyment. If it is necessary to com- 
plete enjoyment to restrain flying at an altitude of 1000 feet, the court 
should extend a remedy just as readily as at 100 feet. The height of “rea- 
sonably expected occupancy” should not be a determining factor or any 
factor at all. It is the height of actual occupancy, plus the nature of oc- 
cupancy, or rather the nature of occupancy alone, of which height is just 
one of the many possible factors, that should determine the question in 
each case. 

Far from quarreling with the decision in the Swetland case, or with 
any of the later decisions upon this question, it appears that the tendency is 
clearly marked towards a complete understanding of the principles of com- 
mon law involved. 

Judge Hickenlooper, in his separate concurring opinion, stated as fol- 
lows: 

I concur in the conclusion reached in the majority opinion but cannot 
concur in that portion which seems to me to create a distinction between 
flights in the upper and lower strata, founded upon reasonable expectation 
of use. (Italics ours.) 
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Is FepERAL Power Over AviATION EXxcLusIvE? 


One of the subjects to which your committee gave study this year was 
that of the extent of power of regulating aviation now residing respectively 
in the federal government and in the several states. 

It is not necessary to cover again the ground so thoroughly covered by 
other committees, particularly the committee of the American Bar Associa- 
tion which fostered the Air Commerce Act of 1926. as to the constitutional 
power of the federal Congress to enact this legislation. This legislation is 
presumably constitutional, subject to the possibility of some details with 
which this report at present has no concern. What the committee had in 
mind was whether any power, and if so, to what extent, still remained in the 
states. This question arises under two heads: 

(1) Has Congress by virtue of the Air Commerce Act of 1926, or by 
subsequent regulations, entirely occupied the field of aviation legislation so 
as to give to the federal government the exclusive right to regulate aviation 
both interstate and intrastate? 

(2) Has Congress now by reason of the ratification by the American 
Government of the Pan American Convention, as of August 26, 1931, ac- 
quired under the treaty powers the rights to regulate exclusively both inter- 
state and intrastate aviation? 


Power Unper Air CoMMERCcE Act oF 1926 


With respect to the first question. The extent of the powers of the 
Secretary of Commerce over air commerce is found in Section 3 of the 
Air Commerce Act, which powers are as follows: 


(a) Provide for registration of aircraft, with a prohibition against 
registration of foreign aircraft. 

(b) Provide for rating of aircraft as to airworthiness. 

(c) Provide for periodic examination and rating of airmen. 

(d) Provide for examination and rating of air navigation facilities. 

(e) Establish air traffic rules for navigation and as to safe altitudes 
of flight. 

(f) Provide for issuance and expiration, and for suspension and revo- 
eation, of registration, aircraft and airman certificates, and such othe; 
certificates as the Secretary of Commerce deems necessary in administering 
the functions vested in him under this act. 


It will be seen from Section (f) above that the right to issue “such 
other certificates as the Secretary of Commerce deems necessary” is granted 
to him. 

The Secretary of Commerce now requires of interstate carriers, as a 
condition precedent to their operation, a form of certificate. 

Several of the states in the United States are also now requiring cer- 
tificates of “convenience and necessity” of air carriers as a condition prece- 
dent to operation. Some even impose these conditions on carriers engaged 
in interstate commerce as well as intrastate. The states now requiring such 
certificates are Arizona, Colorado, Illinois, Maryland, Nevada, New Mexico, 
North Dakota, Pennsylvania, Tennessee, West Virginia and Wyoming. for 
details of the sources from which these states derive their powers, some 
being general organic laws and some special enactments, we refer the read- 
ers to the article by Professor Fred D. Fagg, Jr., appearing in the JouRNAL 
or Air Law, April Number, 1932, page 226. 

If the federal power has occupied the field and is, therefore, exclusive, 
then it would follow that the states above are without authority to require 
such certificates. 

Any study of the foregoing six regulatory features of the Air Commerce 
Act must lead to the inevitable conclusion that Congress intended only to 
place safeguards to protect the public in its use of this new transportation. 

Certainly, air commerce as such is not regulated, nor are the carriers 
themselves restricted as corporations, And noticeable by their absence are 
those severe and technical restrictions so prevalent in the Interstate Com- 
merce Act, the Boiler Inspection Act and other similar legislation, the iatter, 
of course, being enacted for industries and a mode of transportation already 
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strong and powerful—having an existence of more than one hundred years. 
In considering the simple regulatory features of the Air Commerce Act, 
every indication points to an intent by Congress to place no restrictions 
around this transportation in order to insure its maximum freedom of de- 
velopment during a formative period, and in the meantime, to protect and to 
safeguard the public in a utilization thereof. Beyond such regulations, the 
Act is impressive by a noticeable failure to provide further restriction. 

Section 3, paragraph (f), providing for the issuance of “such other cer- 
tificates as the Secretary of Commerce deems necessary in administering the 
functions vested in him under this Act,” is the only provision to which 
authority for the so-called certificates to establish a line may be traced. 

But the extent of the power granted by the Air Commerce Act of 1926 
to the Secretary of Commerce to regulate air commerce, is specifically set 
forth in Section 3 of the statute. As heretofore enumerated, those requ- 
latory powers concern measures to effect safe air transportation for the 
public and to eliminate foreign aircraft from competition. Beyond those 
phases of operation affecting safety, the act is silent. 

There is no authority for a regulatory commission or body to regulate 
beyond the expressed provisions of statute. This federal rule is enunciated 
with regard to the scope of the power of the Interstate Commerce Com- 
mission. That body has no right to control any enterprise not expressly, 
and constitutionally, placed under its administration by statute. And in con- 
trolling such designated callings, its regulation must be strictly in accordance 
with the provisions of the statute. In American Sugar Refining Co. v. 
Delaware, L. & W. R. R., 207 Fed. 733, C. C. A. 3d Cir., 1913, in construing 
the Interstate Commerce Act, stated: 

Acts of the commission, in the exercise of its administrative functions, 


must, in order to be effective, strictly conform to those provisions and 
requirements of the act by which its authority is prescribed and defined. 


This same principle is followed in a later case construing a regulation pro- 
mulgated by the Interstate Commerce Commission, I’. A. Hover & Co. v. 
Denver & R. G. W. R. Co., 17 F. (2d) 881, C. C. A. 8th Cir., 1927: 


Executive and administrative departments of the government are re- 
quired to keep within the limits of the power granted them by Congress. 


It was not until four years after the passage of the Air Commerce Act 
that the Secretary of Commerce saw fit to exercise the power of requiring 
“such additional certificates,” authorized by Section 3, paragraph (f). 

The announcement was made in May, 1930, and the text of the an- 
nouncement is illuminative of the purpose and scope of the regulation in- 


tended by the certificate. 
This announcement appeared in the Air Commerce Bulletin, Volume 1, 


No. 22 


For the purpose of surrounding air lines engaged in the scheduled 
transportation of passengers in interstate commerce with all possible safe- 
guards and with the view of providing air transportation with virtually 
the same uniformity of operation as is now enjoyed by the major railroads 
and steamship systems, the Department of Commerce has prepared and 
promulgated a supplement to the air commerce regulations requiring the 
operators of scheduled air-passenger transport services in interstate com- 
merce to obtain from the Secretary of Commerce a certificate of authority 
to operate such service. 

The certificate of authority will be issued only to those operators who 
effect complete compliance with the new regulations and the interpretations 
thereunder. When placed in full operation and effect, these regulations, 
which constitute a standard or code of minimum requirements governing 
the operation of scheduled interstate air-passenger routes, are expected to 
bring about unprecedented records for safety and reliability in this phase 
of civil aeronautics. 

It is clear from the above that safety of operation, the watchword of 
the regulative powers of the Air Commerce Act, was also the watchword 
of the new regulation, and not regulation of the business, rates, financial 
structure, competition, franchising or necessity of service. 























STATE REGULATION 637 


Finding, as we have above, that the Secretary of Commerce may, if he 
deems necessary, issue certificates to operate, it is necessary in order to 
determine whether states are excluded from also issuing certificates to operate, 
to consider whether the federal government has fully occupied the field 
opened up by Congress. 

The practice of the courts in statutory construction, of closely adhering 
to long established regulations of administrative departments, and not de- 
parting therefrom except upon showing of most cogent reasons, is well 
established. Robertson v. Downing (1888), 127 U. S. 607, 32 L. ed. 269; 
Robinson v. Lundrigan (1913), 227 U. S. 173, 57 L. ed. 468. 

The Air Commerce Act provides for the registration and issuance of 
certificates to airmen and aircraft as a condition precedent to interstate 
operation. (Sec. 11-(2) and (3).) In the normal course of administration, 
this would necessitate a formal application and a formal certificate—both 
provided by the issuing authority. At the present time, the Department of 
Commerce does not provide anything of a formal character. The practice 
is the same in case of the certificates or letters of authority for a corpora- 
tion or individual to operate a passenger route. The application, therefore, 
to the Secretary of Commerce consists only of a list of printed interroga- 
tories. These interrogatories may be answered and filed in letter form, or 
in list form with a letter attached. The whole procedure is purely informal. 

Neither is the certificate which the Secretary of Commerce finally issues 
as authority for operation formal or final in any respect. In lieu of the 
usual license, or certificate of public convenience, a form letter on the letter- 
head of the Department of Commerce, Aeronautics Branch, is sent to the 
applicant. This whole procedure of the Secretary of Commerce—the ap- 
plication with his subsequent letter—constitutes the total entry into the 
powers conferred in the act allowing him to issue “such other certificates 
as he deems necessary.” This letter of authority for operation provides 
on its face that the authority is only granted, “subject to any state or other 
local requirement,’ and also states, “you are authorized to conduct the ser- 
vice as stated herein. . . until such time as the authority granted hereby 
is withdrawn or a Certificate of Authority is issued in your behalf.” Ap- 
parently the opinion of the Secretary of Commerce is that air commerce is 
still in such a formative stage that he deems it unnecessary to issue any 
formal certificate. 

Certainly the provisions in his letter of authority that the right to operate 
is only given subject to state or local requirements, is a warning to the re- 
cipient that he must first comply with all state and local provisions. The 
Secretary of Commerce cannot be deemed to have fully occupied the field 
the Commerce Act allows him to occupy, when the authority he grants is 
itself made subject to state regulation. Undoubtedly the Secretary of Com- 
merce might make his occupation of the field of issuance of certificates to 
operate cover all the safety field. But it seems clear that he has not as yet 
deemed it necessary to do so. 

It seems to be necessary to reach the conclusion, as above, that the 
Secretary of Commerce, acting under the authority delegated by Congress, 
has not fully occupied the field of issuing certificates to operate, and it 
follows that the states may at least occupy that portion of the field which 
the federal government has left untouched. 

The committee is forced to conclude that there is nothing either in the 
air Commerce Act of 1926, or in the regulations issued pursuant thereto, or 
in the present practice of the Secretary of Commerce in issuing certificates 
which prevents the several states from requiring certificates as to intrastate 
commerce. As to interstate commerce, that question would have to be 
determined undoubtedly, in each case, as to whether such certificates im- 
pose undue burden upon, or an interference with, interstate commerce. 


FepERAL Power Over AVIATION AS AFFECTED BY THE PAN AMERICAN 
CONVENTION ON COMMERCIAL AVIATION 


During the Peace Conference at Paris in the spring of 1919 there was 
established an Aeronautical Commission charged with the duty of drafting 
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proposed air clauses of the Treaty of Peace, and also a convention to 
govern international aviation in time of peace. Representatives of the 
United States took part in drafting the proposed convention, which was 
finally concluded October 13, 1919, and is ordinarily known as the Inter- 
national Air Navigation Convention of 1919. Although the United States 
took part in drafting this convention it did not, and has not since, ratified 
the same. The convention has, however, been ratified by and is in force in 
twenty-eight countries, including Great Britain, Canada, Australia, France 
and Italy. As this convention has not been ratified by the United States, 
the committee does not deem it necessary at this time to discuss the same 
at any length. 

At the Sixth Pan American Conference held in Havana in January, 1928, 
there was submitted a proposed Convention on Commercial Aviation. This 
proposed convention was adopted by the conference and signed by the 
representatives of the twenty-one American powers there represented. The 
convention (ordinarily known as the Pan American Convention on Com- 
mercial Aviation) provided among other things that ratification by a signa- 
tory state should be deposited with the Cuban government and that it would 
come into force for each signatory state ratifying it in respect to other 
states which have already ratified the same forty days from the date of the 
depositing of its ratification. The following signatory states duly deposited 
their ratifications: Mexico, April 24, 1929; Nicaragua, May 4, 1929; Panama, 
May 13, 1929; and Guatemala, December 28, 1929; and on the 20th day of 
February, 1931, the convention was ratified by the Senate of the United 
States and thereafter notice of such ratification was deposited with Cuban 
government and the United States became a party thereto as of August 26, 
1931. The Pan American Convention is, therefore, in full force and effect, 
so far as the United States is concerned, as a treaty to which the United 
States is a party. 

Article VII, Section 2, of the Constitution of the United States provides, 
among other things, that all treaties made or which shall be made under 
the authority of the United States shall be the supreme law of the land. 
The Pan American Convention has, pursuant to this constitutional provision, 
become part of the law to be enforced in the United States and its pro- 
visions are now jn full force and effect. The immediate importance of this 
convention will be recognized. For the convenience of the members of the 
Association, we are attaching as Appendix I to this report, the full text of 
the convention.! An analysis of the same indicates that its general structure 
was adopted from the International Convention of 1919, which has never 
been ratified by the United States, but with certain important differences. 

Your committee feels that it is advisable to call to the attention of the 
Association certain salient features of the Pan American Convention which 
may possibly have far reaching effect in the aeronautical statutes to be 
hereafter administered and adopted in this country. 


Article I of the convention provides that: 


The high contracting parties recognize that every state has complete 
and exclusive sovereignty over the air space above its territory and terri- 
torial waters. 


This statement as to sovereignty over the air space seems to be in accord 
with Section 6 of the Air Commerce Act of 1926, which said Section 6 is as 
follows: 


Sec. 6. Foreign Aircraft.—(a) The Congress hereby declares that the 
Government of the United States has, to the exclusion of all foreign nations, 
complete sovereignty of the airspace over the lands and waters of the 
United States, including the Canal Zone. Aircraft, a part of the armed 
forces of any foreign nation, shall not be navigated in the United States, 
including the Canal Zone, except in accordance with an authorization 
granted by the Secretary of State. 





1. The text of the convention has been omitted in this reprint.—Ep. 
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(b) Foreign aircraft not a part of the armed forces of the foreign 
nation shall be navigated in the United States only if authorized as herein- 
after in this section provided; and if so authorized, such aircraft and 
airmen serving in connection therewith, shall be subject to the requirements 
of Section 3, unless exempt under subdivision (c) of this section. 

(c) If a foreign nation grants a similar privilege in respect of air- 
craft of the United States and/or airmen serving in connection therewith, 
the Secretary of Commerce may authorize aircraft registered under the 
law of the foreign nation and not a part of the armed forces thereof to 
be navigated in the United States, and may by regulation exempt such 
aircraft, and/or airmen serving in connection therewith, from the require- 
ments of Section 3, other than the air traffic rules; but no foreign aircraft 
shall engage in interstate or intrastate air commerce. 


Article IV of the Pan American Convention is as follows: 


Each contracting state undertakes in time of peace to accord freedom 
of innocent passage above its territory to the private aircraft of the other 
contracting states, provided that the conditions laid down in the present 
convention are observed. The regulations established by a contracting 
state with regard to admission over its territory of aircraft of other 
contracting states shall be applied without distinction of nationality. 


It is not altogether clear as to whether Article IV of the convention 
is in full accord with Section 6, above quoted, from the Air Commerce Act 
of 1926, as to those nations parties to the convention. 

Article XV of the Pan American Convention is as follows: 


The carriage by aircraft of explosives, arms and munitions of war is 
prohibited in international aerial navigation. Therefore, no foreign or 
native aircraft authorized for international traffic shall be permitted to 
transport articles of this nature, either between points situated within the 
territory of any of the contracting states or through the same, even 
though simply in transit. 


It should be particularly noted that this section directly assumes to 
control the carriage of explosives, arms and munitions of war between points 
situated within the territory of any contracting states. Therefore, in so far 
as the United States is concerned this section would seem to be an assumption 
by the federal government of the duty of controlling cargoes even when 
engaged in intrastate traffic within the United States provided such cargoes 
included the prohibited items. 

Articles XXIII and XXIV are likewise noteworthy : 


Art. XXIII. The establishment and operation of airdromes will be 
regulated by the legislation of each country, equality of treatment being 
observed. 

Art. XXIV. The aircraft of one contracting state engaged in inter- 
national commerce with another contracting state shall not be compelled 
to pay other or higher charges in airports or airdromes open to the public 
than would be paid by national aircraft of the state visited, likewise 
engaged in international commerce. 


These articles appear to assume that the parties to the convention, for ex- 
ample the United States of America, will adopt legislation or regulations 
controlling airdromes and airports. 

Perhaps the most important provision in the entire convention is the 
first part of Article XXXII, which reads as follows: 

The contracting parties shall procure as far as possible uniformity of 
laws and regulations governing aerial navigation. The Pan American 
Union shall cooperate with the governments of the contracting states to 
attain the desired uniformity of laws and regulations for aerial navigation 
in the states parties to this convention. 


The United States by becoming a party to this convention and ratifying 
the same so that it has become a treaty between the United States and the 
other countries which have ratified the same has contracted that it will 
“procure as far as possible uniformity of laws and regulations governing 
aerial navigation.” This committee suggests, without expressing any opinion, 
that the adoption of this article by the convention raises the following 
question : 
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Can Congress in order to put this treaty into full force and effect 
adopt a statute providing uniform laws and regulations for aerial legisla- 
tion effective throughout the entire United States and governing both 
interstate and intrastate air traffic? 


The Federal Air Commerce Act of 1926 has been assumed to depend for 
its validity upon the commerce clause of the Constitution and the right 
of the federal government to regulate interstate and foreign commerce. The 
question now arises, since the adoption and ratification of the Pan American 
Convention, whether or not Congress has added powers to regulate all 
navigation by air pursuant to the admitted constitutional power of Congress 
to pass statutes requisite to put into effect valid treaties. 

This committee suggests that the problem (upon which it expresses no 
opinion) needs the most careful consideration. It is admitted that there is 
a crying need in this country for uniform laws and regulations governing 
all air navigation. To that end the Commissioners of Uniform State Laws 
and your committee have worked in the preparation of a proposed code which 
is referred to and discussed in an earlier part of this report. If such 
code be adopted by every state in the union then the greatly needed uniform- 
ity will exist. Whether this is possible of attainment may be open to question, 
That much time must necessarily elapse before such attainment is a certainty - 
If, however, the Congress of the United States now has, through the Pan 
American Convention, the right to extend its control to all air navigation, 
both interstate and intrastate, to insure uniformity, then the problem can be 
easily solved by the adoption of a new Air Commerce Act, similar to the 
Air Commerce Act of 1926, but based both upon the commerce clause of 
the Constitution and also upon the clause of the Pan American Convention 
under which the United States has contracted that it will procure as far 
as possible uniformity of laws and regulations governing aerial navigation. 

The question is somewhat similar to the question that was before the 
Supreme Court of the United States in Missouri v. Holland (252 U. S. 416) 
involving the Migratory Bird Treaty Act of 1918. 

In 1916 the United States and Great Britain entered into a treaty with 
reference to the migration of birds which traversed parts of the United 
States and Canada. The treaty provided for certain protection for such 
birds and that the two powers would take or propose to their law making 
bodies necessary measures for carrying out the treaty. In 1918 the Congress 
adopted an act to give effect to the treaty which prohibited the killing, 
capturing, or selling of such migratory birds and contained other provisions. 

Mr. Justice Holmes, in the opinion of the court sustaining the validity 
of the treaty and the act designed to put the same into effect even as 
against a state statute, pointed out that by Article II, Section 2, of the 
Constitution, the power to make treaties is expressly delegated, and by 
Article VI treaties made “under the authority of the United States, along 
with the Constitution and laws of the United States, made in pursuance 
thereof, are declared the supreme law of the land.” The court concluded 
that the treaty did not contravene any prohibitory words to be found in 
the Constitution and that, therefore, the statute passed to put the treaty 
into effect was valid. 

Your committee realizes that it may be well said that the federal 
government through the treaty making power and statutes adopted by the 
Congress pursuant thereto cannot so amend the Constitution as to give to 
the federal government the right to regulate intrastate commerce. On the 
other hand it may be said in reply that commerce by air is a particular 
kind of commerce, and that uniform regulation thereof is necessary for the 
public welfare and that one of those conditions may therefore exist to which 
the language of Mr. Justice Holmes in Missouri v. Holland might well 
apply, when he said: 


. Acts of Congress are the supreme law of the land only when 
m: ide in pursuance of the Constitution, while treaties are declared to be so 
when made under the authority of the United States, It is open to question 
whether the authority of the United States means more than the formal 
acts prescribed to make the convention. We do not mean to imply that 
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there are no qualifications to the treaty-making power; but they must be 
ascertained in a different way. It is obvious that there may be matters 
of the sharpest exigency for the national well-being that an act of Con- 
gress could not deal with, but that a treaty followed by such an act 
could, and it is not lightly to be assumed that, in matters requiring 
national action, a power which must belong to and somewhere reside in 
every civilized government is not to be found. 


In discussing this case Burdick (page 76, The Law of the American Con- 
stitution) says: 


The sound doctrine with regard to the treaty power seems to be this, 
that the national government may by treaty deal with any matter which 
is an appropriate subject of international agreement, as long as it does 
not contravene any express prohibition in the Constitution, and that such 
a treaty and legislation in pursuance of it are the supreme law of the 
land, though they deal with matters which are ordinarily reserved to the 
states, and to which the ordinary powers of Congress do not extend. If 
this were not so such matters could not be adequately dealt with, since 
the states are expressly excluded from the field of international relations. 


Your committee admits that doubt exists as to whether absolute uni- 
formity of air navigation can be accomplished within the reasonably near 
future through state legislation. It hopes that this can be done, but past 
experience leaves the matter in doubt. If, therefore, such uniformity is 
necessary, and if the United States has contracted to procure such uniformity 
of laws and regulations, has not the Congress of the United States now the 
power and duty (in order to put the Pan American Convention into effect) 
to pass requisite legislation, irrespective of the differences between interstate 
and intrastate commerce? 


Tue MercHant Atrrsuip BILLs. 


Pending federal legislation, which bids fair to affect profoundly the 
substantive law of aviation, is found in certain proposed bills, among others 
S. 4262 and H. R. 8681. 

A future and eventual purpose of the bills is to provide for the carriage 
of foreign mail by airships. A present purpose of these bills is to apply by 
adopting certain provisions of the maritime law the same basis to foreign 
commerce by air as is now applied to foreign commerce by water. Among 
other things these bills purport to fix the rules of liability for damage to 
cargoes and for ground damage (in some instances for personal injuries). 

Just what the status of the legislation will be in detail as and when 
passed and what amendments will be made is, of course, unknown to the 
committee at the time of this writing. The bills purport, however, to regu- 
late foreign commerce by air and to follow the legal status of foreign com- 
merce by air as distinct and different from interstate commerce by air. 

Should legislation of this general nature be adopted, several questions 
immediately present themselves to the committee, and these questions the 
committee is now studying. 


Tue Untrorm AERONAUTICAL Copes. 


Your committee deems it unnecessary, in view of its report submitted in 
1931, to explain more in detail the purpose and effect of the Uniform Aero- 
nautical Code, heretofore referred to, or of the Uniform Airports Act, and 
for the further reason that this explanation will doubtless be fully given by 
the Aviation Committee of the Commissioners on Uniform State Laws. 

Due to the desire of the committee to have for presentation to the 
Association the final codes, work upon which was requested by the Associa- 
tion in 1929, it is this work that has been stressed by the committee during 
the past year. 

OTHER SUBJECTS FOR STUDY. 


There are many other subjects, however, pertaining to aviation law, 
which present a fruitful field for inquiry and for study. 
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There have been quite a few decisions involving injuries to passengers, 
both of common carriers and of private carriers. The degree of care required 
of airplane operators and the special circumstances, which may or may not 
constitute negligence bids fair to become one of the necessary questions in 
impending aviation legislation. 

The committee has in mind also that there should be special study given 
to the possibility of limitation of liability to passengers either by statute or 
by ticket liability contracts, both as to the amount of maximum recovery and 
as to the degree of care required. 

The committee feels also that within the coming year, special study 
should be given to the possible question of compulsory insurance for oper- 
ators of aircraft, covering the liability of such operators for passengers, 
employees and the public. 

Another question, which is almost certain to assume major importance, 
is the possible right of proprietors of airports, both public and private, to 
acquire by condemnation the right to prevent the erection of structures in 
the neighborhood of the airport, which might interfere with operations. In- 
cluded with this question is the corollary of the possible legality of zoning 
ordinances to accomplish the same purpose. 

A great deal of careful study should be given to the assistance which 
will undoubtedly in time be needed by prosecuting officials in proving “venue” 
in criminal cases for crimes committed on or by means of aircraft. Under 
present constitutional provisions and statutes, the ordinary difficulty of 
convicting a criminal would be rendered doubly hard by the requirement of 
proving venue, when this new vehicle is used as an instrumentality of crime. 

Some study also should be given to the possibility and desirability of 
statutes similar to those now in existence in several states, permitting service 
on non-resident owners of aircraft in tort actions arising out of accidents 
occurring within the state. 

The committee wishes to take this occasion to express appreciation to 
Colonel Clarence M. — of the Bureau of Acronautics, Department of 
Commerce, to Mr. R. S. Paulette, Chief of the Legal Section, and to the 
entire membership of Aviation Committee of the Commissioners on 
Uniform State Laws for the splendid help rendered to the committee during 
its work this year. The committee was also favored by the presence and 
assistance of Professor Francis H. Bohlen of the American Law Institute, 
reporter for the section on torts, who made valuable suggestions as to the 
text of the Uniform Aeronautical Code, particularly with reference to 
Section 6. 

Respectfully submitted, 
GeorceE B. Locan, Chairman, 
MaseL WALKER WILLEBRANDT, 
Joun C. Cooper, Jr., 
Howarp H. Wikxorr, 
Epcar ALLAN Poe, Jr. 


FIRST TENTATIVE DRAFT OF A UNIFORM AERONAUTICAL 
CODE* 

An Act PRovIDING FOR THE REGULATION OF AVIATION WITHIN THIS STATE; 
ProvipInG FoR UnirorMIty WitH FEpERAL Laws REGULATING AVIATION ; 
PRrovipING FOR LAWFULNESS OF FLIGHT; REGULATING CIvIL CAUSES OF 
ActTIon ARISING Out OF OPERATION OF AIRCRAFT; FIXING THE STATUS OF 
CRIMES AND TorTS COMMITTED IN, BY, OR BY MEANS OF OPERATION OF 
AIRCRAFT; CREATING THE STATE AERONAUTICAL COMMISSION ;¢ PROVIDING 
FOR THE ISSUANCE OF REGULATIONS AND AIR TRAFFIC RULES BY SUCH 


* It ‘is to be noted that this proposed code has not been acted upon by the 
American Bar Association, but will be considered at the Washington meeting, 
October, 1932.—Eb. 

+ There are no sections in this act actually creating the State Aeronautical 
Commission, or providing for the qualification of members, or appropriation, 
ete. Such sections will be needed according to each state’s own law, unless 
an existing state officer or body be named as the enforcing agency. 
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CoMMISSION; ProvIipDING FOR THE LICENSING OF PiLots AND AIRCRAFT; 
PROVIDING FOR THE FOSTERING OF AVIATION WITHIN THIs STATE. 


Be it enacted: 


Section 1. Powers and Duties of States Aeronautical Commission (or 
State Administering Officer). The State Aeronautical Commission (or State 
Administering Officer) shall administer the provisions of this act and for 
such purpose is authorized and directed to promulgate such regulations as 
are necessary to execute the powers invested in him by this act, including 
the establishment by regulation of the minimum safe altitudes of flight and 
including air traffic rules, which regulations and air traffic rules shall be 
consistent with and conform to, insofar as the same are applicable to, the 
then current federal legislation governing aeronautics, the regulations ‘duly 
promulgated thereunder, and air traffic rules issued from time to time 
pursuant thereto. 

It shall be the duty of the State Aeronautical Commission (or State 
Administering Officer) to foster air commerce within this state in accordance 
with the provisions of this act, and for such purpose: 

(a) To encourage the establishment of airports, civil airways and other 
air navigation facilities. 

(b) To make recommendations to the governor and the state legisla- 
ture as to necessary legislation or action pertaining thereto. 

(c) To study the possibilities for the development of air commerce 
and the aeronautical industry and trade within the state and to collect and 
disseminate information relative thereto. 

(d) To advise with the Aeronautics Branch of the Department of 
Commerce and other agencies of the federal government, and of the Ex- 
ecutive Branch of this state in carrying forward such research and develop- 
ment work as tends to create improved air navigation facilities. 

(ec) To exchange with the Department of Commerce and other state 
governments through existing governmental channels information pertaining 
to civil air navigation. 

(f) To cooperate in the establishment and creation of civil airways 
and air navigation facilities, with the State Highway Commission. 

(g) To enforce the regulations and air traffic rules promulgated as 
provided hereunder through the assistance and. cooperation of state and 
local authorities charged with the enforcement of law in their respective 
jurisdictions. 


Section 2. Aircraft Construction, Design and Airworthiness. Federal 
License. The public safety requiring, and the advantages of uniform regula- 
tion making it desirable, in the interest of aeronautical progress, that air- 
craft operating within this state should conform with respect to design, 
construction and airworthiness to the standards prescribed by the United 
States Government with respect to navigation of civil aircraft subject to 
its jurisdiction, it shall be unlawful for any person to operate or navigate 
any aircraft within the state, unless such aircraft has an appropriate effective 
license, issued by the Department of Commerce of the United States and is 
registered by the Department of Commerce of the United States; provided, 
however, that this restriction shall not apply to military or civil aircraft 
owned by the United States Government or the possessions thereof, nor to 
military or civil aircraft of any state or territory, nor to aircraft licensed 
by a foreign country, if similar reciprocal relations exist between the United 
States and such foreign country. 


Section 3. Qualifications of Pilots. Federal License. The public safety 
requiring, and advantages of uniform regulation making it desirable in the 
interest of aeronautical progress, that a person engaging within this state 
in navigating or operating aircraft in any form of navigation shall have the 
qualifications necessary for obtaining and holding a license, issued by the De- 
partment of Commerce of the United States, it shall be unlawful for any per- 
son to operate or navigate any aircraft in this state unless such person is the 
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holder of an appropriate effective license or permit, issued by the Depart- 
ment of Commerce of the United States; provided, however, that this re- 
striction shall not apply to those persons operating military or civil aircraft 
owned by the United States Government or the possessions thereof, or mili- 
tary or civil aircraft of any state or territory, or aircraft licensed by a 
foreign country, if similar reciprocal relations exist between the United 
States and such foreign country. 


Section 4. Possession and Display of Licenses. The certificate of the 
license required for the person operating such aircraft, and the certificate 
of the license required for aircraft, shall be kept in such places and exhibited 
to such persons, at such time and under such circumstances as shall be 
required by the regulations of the State Aeronautical Commission (or state 
administering officer). 

Section 5. Damage to Persons and Property on the Ground, The owner 
of every aircraft which is operated over the lands or waters of this state 
is absolutely liable for injuries to persons or property on the land or water 
beneath, caused by the ascent, descent or flight of the aircraft, or the dropping 
or falling of any object therefrom, whether such owner was negligent or not, 
unless the injury is caused in whole or in part by the negligence of the 
person injured or of the owner, lessee, or bailee of the property damaged. 

As used in this section, “owner” shall include a person having full title 
to aircraft and operating it through servants, and shall also include a bona 
fide lessee or bailee of such aircraft, whether gratuitously or for hire, but 
“owner”, as used in this section, shall not include a bona fide bailor or 
lessor of such aircraft, whether gratuitously or for hire, or a mortgagee, 
conditional seller, trustee for creditors, of such aircraft, or other persons 
having a security title only; nor shall the owner of such aircraft be liable 
when the operator thereof is in possession thereof as a result of theft or 
felonious conversion. 

The person in whose name an aircraft is registered with the United 
States Department of Commerce shall be prima facie the owner of such 
aircraft, within the meaning of this section. 

The injured person, or owner, lessee or bailee of the damaged property 
shall have a lien on the aircraft causing the injury to the extent of the 
damage caused by such aircraft or objects falling therefrom. 


Section 6. Lawfulness of Flight. Passage in aircraft over the lands 
and waters of this state is lawful unless in violation of the air traffic rules 
or minimum safe altitudes of flight as promulgated hy the State Aecro- 
nautical Commission (or state administering officer), or unless so conducted 
as to constitute a nuisance or as to interfere with the then existing use to 
which the land or water, or space over the land or water, is put by the 
owner or occupant thereof, or unless so conducted as to reduce the value 
of such use, or unless so conducted as to be unreasonably dangerous to 
persons or property on the land or water beneath. 


Section 7. Collision of Aircraft. The liability of the owner of one air- 
craft to the owner_of another aircraft or to pilots on either aircraft for 
damage caused by collision on land or in the air, shall be determined by the 
rules of law applicable to torts on the lands or waters of this state. 


Section 8. Liability to Passengers. The liability of the operator of an 
aircraft carrying passengers, for injury or death to such passengers shall be 
determined by the rules of law applicable to torts on the lands or waters of 
this state, arising out of similar relationships. 

Section 9. Jurisdiction Over Contracts. All contractual and other legal 
relations entered into by aeronauts or passengers while in flight over this 
state, shall have the same effect as if entered into on the land or water 
beneath. 

Section 10. Jurisdiction Over Crimes. Alk crimes committed by or 
against an acronaut, or by or against a passenger or other person, or on 
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or by means of an aircraft, while in flight over this state, shall be governed 
by the laws of this state. 


Section 11. Penalties. Any person guilty of violating any provision of 
this act or any of the regulations or rules promulgated hereunder shall be 
punishable by a fine of not more than $ , or by imprisonment for not 
more than days, or both. 

No prosecution or punishment by any federal court for the violation of 
any of the provisions of the Federal Air Commerce Act of 1926 or amend- 
ments thereto or of any of the regulations or rules promulgated thereunder 
shall be deemed a bar to any prosecution or punishment for the violation 
of any of the provisions of this act or any of the regulations or rules 
promulgated hereunder. 


Section 12. Federal Law Followed. It is hereby declared that the intent 
of this act is to coincide with the policies, principles, and practices estab- 
lished by the United States Air Commerce Act of 1926, and all amendments 
thereto. 

Section 13. Provisions of This Act Severable. The provisions of this 
act are hereby declared to be severable and if any of its provisions shall be 
held to be unconstitutional, or the applications thereof to any persons or 
circumstances invalid, the decision respecting such provisions shall not affect 
the constitutionality or validity of any other provisions which can_ be 
given effect without such saecuiteiicnal or invalid provisions. 


Section 14. Short Title. This act may be cited as the Uniform Aero- 
nautical Code. 


Section 15. All acts or parts of acts which are inconsistent with the 
provisions of this act are hereby repealed. 


FIRST TENTATIVE DRAFT OF UNIFORM AIRPORTS ACT* 


An Act PROVIDING FOR THE ACQUISITION, CONSTRUCTION, OPERATION AND 
REGULATION OF AIRPORTS AND OTHER NAVIGATION FaciLities,; DEcLARING 
THE OWNERSHIP AND OPERATION OF AIRPORTS TO BE A Pupiic, GOVERN- 
MENTAL AND MuNICcIPAL Purpose; PROVIDING THE RIGHT OF CONDEMNA- 
TION FOR ArrpoRT PuRPOSES BY CITIES AND OTHER POLITICAL SUBDIVISIONS; 
PROVIDING FOR THE ISSUANCE OF BONDS AND FOR THE LEVYING OF TAXES 
FOR SucH Purposes; AND EXTENDING PoLIcE REGULATIONS To SUCH 
Pustic AIrports. 





CIRCE CREOLE eo ov6 see Se Ne ene ee ual ole Reed Sr Mele Roe ea wea) 


Section 1. Municipalities, Etc., May Acquire alities, 
counties, and other political subdivisions of this state! are hereby authorized, 
separately or jointly, to acquire, establish, construct, expand, own, lease, 
control, equip, improve, maintain, operate, regulate and police airports and 
landing fields for the use of aircraft, either within or without the geographi- 
cal limits of such municipalities, counties and other political subdivisions, 
and may use for such purpose or purposes any available property that is 
now or may at any time hereafter be owned or controlled by such muni- 
cipalities, counties or other political subdivisions: Provided, however, that 
no county shall be so authorized except in an adjoining county and this only 
jointly with such adjoining county. 


Section 2. Airports a Public Purpose-——Any lands acquired, owned, 
leased, controlled or occupied by such counties, “municipalities or or other 











*It is to be noted that this proposed code ion not been onteh en upon by 
the American Bar Association, but will be considered at the Washington 
meeting, October, oD. 

| Each state should consider for itself the question as to whether or 
not “other political subdivisions” should be granted this authority, depending 
upon the peculiar and individual nature of such political subdivisions, whether 
Park Boards, Drainage Boards, Levee Boards, School Boards, etc. 
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political subdivisions for the purpose or purposes enumerated in Section 1 of 
this act, shall and are hereby declared to be acquired, owned, leased, con- 
trolled or occupied for public, governmental and municipal purposes. 


Section 3. Private Property May Be Acquired by Purchase, Condemna- 
tion, Etc.—Private property needed by a county, municipality, or other poli- 
tical subdivision for an airport or landing field or for the expansion of an 
airport or landing field, may be acquired by grant, purchase, lease, or other 
means, if such political subdivision is able to agree with the owners of said 
property on the terms of such acquisition, and otherwise by condemnation 
and/or excess condemnation? in the manner provided by the law under 
which such political subdivision is authorized to acquire real property for 
public purposes. 


Section 4. Purchase Price May be Paid from Bond Issue or Otherwise. 
—The purchase price or award for real property acquired, in accordance 
with the provisions of this act, for an airport or landing field may be paid 
for by appropriation of moneys available therefore or wholly or partly from 
the proceeds of the sale of bonds of said county, municipality, or other 
political subdivision, as the legislative body of such political subdivision shall 
determine; subject, however, to the adoption of a proposition therefor at a 
regular or special election, if the adoption of such a proposition is a pre- 
requisite to the issuance of bonds of such political subdivision for public 
purposes generally. 


Section 5. Authority to Equip, Improve, Establish Fees and Charges, 
Lease, Etc—Counties, municipalities, or other political subdivisions of this 
state which have established or may hereafter establish airports or landing 
fields, or which acquire, lease, or set apart real property for such purpose or 
purposes, are hereby authorized— 

(a) To construct, equip, improve, maintain, and operate the same, or to 
vest authority for the construction, equipment, improvement, maintenance, and 
operation thereof, in an officer, board or body of such political subdivision. 
The expense of such construction, equipment, improvement, maintenance, and 
operation shall be a responsibility of said political subdivision. 

(b) To adopt regulations and establish charges, fees and tolls for the 
use of such airports or landing fields, fix penalties for the violation of said 
regulations, and establish liens to enforce payment of said charges, fees and 
tolls. 
(c) To lease such airports or landing fields to private parties for opera- 
tion, or to lease gr assign to private parties for operation space, area, 
improvements, and equipment on such airports or landing fields, provided in 
each case that in so doing the public is not deprived of its rightful, equal 
and uniform use thereof. 


Section 6. Funds for Operation, Etc., May be Raised by Taxation and 
Otherwise.—The local public authorities havi ing power to appropriate moneys 
within the counties, municipalities, or other public subdivisions of this 
state, acquiring, establishing, developing, operating, maintaining, or controlling 
airports or landing fields under the provisions of this act, are hereby author- 
ized to appropriate and cause to be raised by taxation or otherwise in such 
political subdivisions, moneys sufficient to carry out therein the provisions 
of this act; also to use for such purpose or purposes moneys derived from 
said airports or landing fields. 


Section 7. Authority to Acquire Air Rights by Purchase, Condemnation, 
Etc—Where necessary, in order to provide unobstructive air space for the 
landing and taking off of aircraft utilizing airports and landing fields acquired 
or maintained under the provisions of this act, the counties, municipalities, 





2. This clause is intended to give authority for excess condemnation in 
the case of airports in only those state in which excess condemnation is 
authorized by law for other purposes. 

3. In states where the right of condemnation is not provided by general 
statute, a special condemnation law for airports, conformable to the practice 
of the state in respect to other condemnation proceedings, should be enacted. 
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and other subdivisions of this state are hereby granted authority to acquire 
such air rights over private property as are necessary to insure safe ap- 
proaches to the landing areas of said airports and landing fields. Such air 
rights may be acquired by grant, purchase, lease or condemnation in the 
same manner as is provided in Section 10 of this act for the acquisition 
of the airport or landing field itself or the expansion thereof. 


SEcTION 8. Authority to Acquire Easements, Etc., for Lights and 
Markers.—Such counties, municipalities, and other political subdivisions 
of this state are hereby authorized to acquire the right or easement for a 
term of years, or perpetually, to place and maintain suitable marks for the 
daytime, and to place, operate and maintain suitable lights for the nighttime 
marking of buildings, or other structures or obstructions, for the safe opera- 
tion of aircraft utilizing airports and landing fields acquired or maintained 
under the provisions of this act. Such rights or easements may be acquired 
by grant, purchase, lease, or condemnation in the same manner as is pro- 
vided in Section 3 of this act for the acquisition of the airport or landing 
ficld itself or the expansion thereof. 


Section 9. Authority to Police Airports—Counties, municipalities or 
other political subdivisions of this state acquiring, establishing, developing, 
operating, maintaining, or controlling airports or landing fields under the 
provisions of this act without geographical limits of such subdivisions are 
hereby specifically granted the right to enforce police regulations on such 
airports or landing fields within the geographical limits of such subdivisions. 


Section 10. Construction and Intent of this Act.—It is the intent and 
purpose of this act that all provisions herein relating to the issuance of 
bonds and the levying of taxes for airport purposes, and the condemnation 
for airports and airport facilities, shall be construed in accordance with 
general provisions of the law of this state governing the right and pro- 
cedure of municipalities to condemn property, issue bonds, levy taxes, ete. 

Section 11. Short Title—This act may be cited as the Uniform Airports 
Act. 

Section 12. Repeal—All acts or parts of acts which are inconsistent 
with the provisions of this act are hereby repealed. 
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THE GERMAN-AMERICAN AGREEMENTS CONCERNING AIR 
NAVIGATION* 


The United States of America was one of the signatory powers to the 
Paris Air Commerce Convention of October 13, 1919 (CINA), although it 
did not formally ratify this treaty. In the meantime the Pan-American Air 
Commerce Convention of February, 1928 has been concluded, and entered 
into by the United States, Guatemala, Mexico, Nicaragua, and Panama. 
Germany is not a member of either the CINA or the Pan-American Air 
Commerce Convention, and was, of course, not eligible for admission to 
the latter. Consequently, it has been necessary for the United States and 
Germany to make independent agreements with each other so that the 
citizens of either of these countries could more easily engage in aerial 
navigation in the other country. Two preliminary agreements were made, 
through an exchange of diplomatic notes, dated May 27 and 31, 1932, between 
the United States and Germany. These agreements became effective as of 
June 1, 1932. 

Even as the bilateral aerial navigation agreements in Europe (made 
between the non-CINA states, or between non-CINA states and CINA 
states) vary from each other, however slightly, so the three bilateral aerial 
navigation agreements of the United States also differ essentially, in form 
as well as content, from each other. Although the American-Italian Aerial 
Navigation Agreement follows more or less the provisions of the American- 
Canadian Agreement, the preliminary German-American Agreement differs 
from the former in the fact that it really consists of two separate agree- 
ments, the first relating to the regulation of aerial navigation between 
Germany and the United States, and the second dealing with the mutual 
recognition of the certificates of airworthiness of aircraft imported as 
articles of commerce from cither country to the other. 

The German Government took the first steps toward regulating aerial 
navigation relations between the United States and Germany. The first 
negotiations concerned only the making of an agreement about the the ac- 
ceptance of certificates of airworthiness. The Government of the United 
States made a counter-proposal, suggesting that this agreement be expanded 
so as to include the larger problems of aerial navigation. Although at that 
time, even in the absence of the world economic crisis, it was not to be 
expected that active acrial navigation between the United States and Germany 
would take place to any extent in the near future, yet the plan for a general 
aerial navigation agreement was all the more welcome because at that time 
American tourists frequently brought along their own aeroplanes or hoped 
to rent German planes. In each case there were difficulties to be overcome 





* Translated by A. W. Knoll. 
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which existed all over the world because of the general acceptance of the 
principle of unlimited air sovereignty in air communication. 

Unlike the American-Canadian and the American-Italian agreements, 
this one follows closely the provisions of other Euorpean air traffic treaties, 
and is especially modelled after the German-English Aerial Navigation 
Agreement. Article I contains the novel provision that the agreement is to 
be a temporary one. Consequently, the agreement is not made in the form 
of a treaty between the two governments, but in the more flexible form 
of an exchange of diplomatic notes. Article 2 defines the territory in which 
the agreement shall be in force (only continental United States exclusive of 
Alaska). Article 3 states that the agreement shall apply only to registered 
civil aircraft and state aircraft used exclusively for commercial purposes. 
Article 4 grants liberty of passage over the respective territories, and pro- 
vides for the establishment and operation of regular air routes, subject to 
the prior consent of the other party. According to Article 5, the aircraft of 
each country, while within the territory of the other, shall be subject to 
the laws in force in that territory. The German-English Acrial Navigation 
Agreement is the only other treaty that contains the provisions included in 
Article 5 for import and export (similar to the terms of the usual com- 
mercial treaty) and the regulations for transporting goods and passengers 
with bills of lading and through tickets, reserving to the respective countries 
the right of commercial air traffic within a particular country. Article 6 
provides for the prohibition of aerial navigation and the temporary limiting 
or prohibiting of air traffic under exceptional circumstances in time of peace. 
Article 7 defines the procedure to be followed when any aircraft finds itself 
over a prohibited area. Article 8 contains the usual provisions for the 
recognition of certificates of airworthiness and competency of the crew 
Article 9 regulates the carrying of wireless apparatus, and Article 10 
prohibits the carrying of arms or munitions of war. Article 11 defines the 
rights of the police authorities in examining certificates and other prescribed 
documents. Article 12 contains the provision that the public airports shall 
he open to the aircraft of the other party to the agreement. Article 13 states 
that landing and departing is permissible only at customs airports. This 
article emphasizes the point, previously mentioned in another connection, in 
Article 5, that the aircraft of each country are subject to the quarantine 
regulations of the other. Article 14 grants each party to the agreement the 
right to define air traffic areas. Articles 15 and 16 regulate the unloading 
and dropping of objects in the course of flight. Finally, Articles 17 to 19 
regulate the question of the nationality of aircraft, provide for the exchange 
of regulations relative to air traffic, and state how the agreement may be 
terminated. 

This arrangement, like practically all the European bilateral aerial 
navigation agreements, does not serve to bring about untformity in traffic 
rules in the narrower sense relative to giving way, overtaking, navigation 
lights, taking off and landing at aviation flelds, ete.) The American aviator 
in Germany must submit to the German regulation, and the German flyer 
in America must obey the American rules. Thus it will be seen that the 
German-American Aerial Navigation Agreement, like the Pan-American 
Convention of Havana, February 20, 1928, and like all other bilateral air 
traffic treaties, is essentially an arrangement whereby a general permission 
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for flying over and landing in a territory is granted without the formality 
of obtaining an individual permit for each flight. 

The agreement concerning the reciprocal acceptance of certificates of 
airworthiness for aircraft which are imported as articles of commerce into 
the other country, does not deal with air traffic regulations. It is well, 
therefore, that this matter was made the subject of a special agreement. 
Germany has concluded similar arrangements with England, Belgium, and 
Italy, and is negotiating along these lines with a number of other countries. 
The United States Government has included such an agreement in its gen- 
eral aerial navigation treaty with Italy; and has negotiated an understanding 
concerning this matter with the Union of South Africa, independently of 
any air traffic agreement! The reason for such an agreement is probably 
found in the fact that Article 8 of the German-American Navigation Agree- 
ment, which corresponds to Articles 11 to 13 of CINA, applies only to air- 
craft registered in another country, and piloted by a citizen of that country 
licensed to do so. If an acroplane (in the present instance, an American 
plane) which is in Germany, is sold there, before it can be registered in 
Germany, and given the German marks of nationality, it would have to be 
tested and examined anew as to its safety. It is hardly necessary to explain 
how absurd it would be to permit an American plane to fly about in Germany 
in accordance with Article 6 of the temporary German-American Aerial 
Navigation Agreement, without recognizing any danger to public order and 
safety; and yet demand such an examination and testing for reasons of 
public order and safety as soon as the aeroplane is sold. It is therefore 
well that the arrangement for the reciprocal recognition and acceptance of 
certificates of airworthiness for aircraft imported from the other country as 
articles of commerce, was made at the same time that the Aerial Navigation 
Agreement was concluded. 

Dr. ALFRED WEGERDT. 
Ministerial Counselor at the Ministry of 
Communications of the Reich, Berlin. 


Text oF THE AiR NAVIGATION ARRANGEMENT 
Article 1 


Pending the conclusion of a conv ention ‘between Germany and the United 
States of America on the subject of air navigation, the operation of civil 
aircraft of the one country in the other country shall be governed by the 
following provisions. 

Article 2 

The present arrangement shall apply to Germany and to Continental 
United States of America, exclusive of Alaska, including the adjacent ter- 
ritorial waters of the two countries. 


Article 3 
The term aircraft with reference to one or the other Party to this 
arrangement shall be understood to mean civil aircraft, including state air- 
craft used exclusively for commercial purposes, duly registered in the ter- 
ritory of such Party. 
Article 4 
Each of the Parties undertakes to grant liberty of passage above its 
territory in time of peace to the aircraft of the other Party, provided that 
the conditions set forth in the present arrangement are observed. 





1. 3 JOURNAL OF AIR LAW 290. 

















INTERNATIONAL REGULATION 651 


It is, however, agreed that the establishment and operation of regular 
air routes by an air transport company of one of the Parties within the 
territory of the other Party or across the said territoy, with or without 
intermediary landing, shall be subject to the prior consent of the other Party 
given on the principle of reciprocity and at the request of the party whose 
nationality the air transport company possesses. 


Article 5 


The aircraft of each of the Parties to this arrangement, their crews and 
passengers, shall, while within the territory of the other Party, be subject 
to the general legislation in force in that territory, as well as the regulations 
in force therein relating to air traffic in general, to the transport of pas- 
sengers s and goods and to public safety and order in so far as these regula- 
tions apply to all foreign aircraft, their crews and passengers. 

Each of the Parties to this arrangement shall permit the import or ex- 
port of all merchandise which may be legally imported or exported and 
also the carriage of passengers, subject to any customs, immigration and 
quarantine restrictions, into or from their respective territories in the air- 
craft of the other Party, and such aircraft, their passengers and cargoes, 
shall enjoy the same privileges as and shall not be subjected to any other 
or higher duties or charges than those which the aircraft of the country, 
imposing such duties or charges, engaged in international commerce, and 
their cargoes and passengers, or the aircraft of any foreign country like- 
wise engaged, and their cargoes and passengers, enjoy or are subjected to. 

Each of the Parties to this arrangement may reserve to its own aircraft 
air commerce between any two points neither of which is in a foreign coun- 
try. Nevertheless the aircraft of either Party may proceed from any aero- 
drome in the territory of the other Party which they are entitled to use to 
any other such acrodrome either for the purpose of landing the whole or 
part of their cargoes or passengers or of taking on board the whole or 
part of their cargoes or passengers, provided that such cargoes are covered 
by through bills of lading, and such passengers hold through tickets, issued 
respectively for a journey whose starting place and destination both are 
not points between which air commerce has been duly so reserved, and 
such aircraft, while proceeding as aforesaid, from one aerodrome to an- 
other, shall, notwithstanding that such aerodromes are points between which 
air commerce has been duly reserved, enjoy all the privileges of this ar- 
rangement. 

Article 6 


Each of the Parties to this arrangement shall have the right to pro- 
hibit air traffic over certain areas of its territory, provided that no distinc- 
tion in this matter is made between its aircraft engaged in international 
commerce and the aircraft of the other Party likewise engaged. The areas 
above which air traffic is thus prohibited by either Party must be notified 
to the other Party. 

Each of the Parties reserves the right under exceptional circumstances 
in time of peace and with immediate effect temporarily to limit or prohibit 
air traffic above its territory on condition that in this respect no distinction 
is made between the aircraft of the other Party and the aircraft of any 
foreign country. 

Article 7 

Any aircraft which finds itself over a prohibited area shall, as soon as 
it is aware of the fact, give the signal of distress prescribed in the Rules of 
the Air in force in the territory flown over and shall land as soon as pos- 
sible at an aerodrome situated in such territory outside of but as near as 
possible to such prohibited area. 

Article 8 


All aircraft shall carry clear and visible nationality and _ registration 
marks whereby they may be recognized during flight. In addition, they 
must bear the name and address of the owner. 
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All aircraft shall be provided with certificates of registration and of 
airworthiness and with all the other documents prescribed for air_ traffic 
in the territory in which they are registered. 

he members of the crew who perform, in an aircraft, duties for which 

a special permit is required in the territory in which such aircraft is reg- 
sana. shall be provided with all documents and in particular with the cer- 
tificates and licenses prescribed by the regulations in force in such territory. 

The other members of the crew shall carry documents showing their 
duties in the aircraft, their profession, identity and nationality. 

The certificate of airworthiness, certificates of competency and licenses 
issued or rendered valid by one of the Parties to this arrangement in re- 
spect of an aircraft registered in its territory or of the crew of such air- 
craft shall have the same validity in the territory of the other Party as the 
corresponding documents issued or rendered valid by the latter. 

Each of the Parties reserves the right for the purpose of flight within 
its own terrtiory to refuse to recognize certificates of competency and 
licenses issued to national of that Party by the other Party. 


Article 9 


Aircraft of either of the Parties to this arrangement may carry wire- 
less apparatus in the territory of the other Party only if a license to install 
and work such apparatus shall have been issued by the competent authorities 
of the Party in whose territory the aircraft is registered. The use of such 
apparatus shall be in accordance with the regulations on the subject issued 
by the competent authorities of the territory within whose air space the 
aircraft is navigating. 

Such apparatus shall be used only by such members of the crew as 
are provided with a special license for the purpose issued by the Govern- 
ment of the territory in which the aircraft is registered. 

The Parties to this arrangement reserve respectively the right, for rea- 
sons of safety, to issue regulations relative to the obligatory equipment of 
aircraft with wireless apparatus. 


Article 10 


No arms of war, explosives of war, or munitions of war shall be car- 
ried by aircraft of either Party above the territory of the other Party or 
by the crew or passengers, except by permission of the competent authori- 
ties of the territory within whose air space the aircraft is navigating. 


Article 11 


Upon the departure or landing of any aircraft each Party may within 
its own territory and through its competent authorities search the aircraft 
of the other Party and examine the certificates and other documents pre- 
scribed. 

Article 12 


Aerodromes open to the public air traffic in the territory of one of 
the Parties to this arrangement shall in so far as they are under the con- 
trol of the Party in whose territory they are situated be open to all aircraft 
of the other Party, which shall also be entitled to the assistance of the 
meteorological services, the wireless services, the lighting services and the 
day and night signalling services, in so far as the several classes of ser- 
vices are under the control of the Party in whose territory they respectively 
are rendered. Any scale of charges made, namely, landing, accommoda- 
tion or other charge, with respect to the aircraft of each Party in the ter- 
ritory of the other Party, shall in so far as such charges are under the 
control of the Party in whose territory they are made be the same for the 
aircraft of both Parties. 

Article 13 


All aircraft entering or leaving the territory of either of the Parties 
to this arrangement shall land at or depart from an aerodrome open to 
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public air traffic and classed as a customs aerodrome at which facilities 
exist for enforcement of immigration regulations and clearance of aircraft, 
and no intermediary landing shall be effected between the frontier and the 
aerodrome. In special cases the competent authorities may allow  air- 
craft to land at or depart from other aerodromes, at which customs, immi- 
gration and clearance facilities have been arranged. The prohibition of any 
intermediary landing applies also in such cases. 

In the event of a forced landing outside the aerodrome, referred to in 
the first paragraph of this article, the pilot of the aircraft, its crew and the 
passengers shall conform to the customs and immigration regulations in 
force in the territory in which the landing has been made. 

Aircraft of each Party to this arrangement are accorded the right to 
enter the territory of the other Party subject to compliance with quarantine 
regulations in force therein. 

The Parties to this arrangement shall exchange lists of the aerodromes 
in their territories designated by them as ports of entry and departure. 


Article 14 


Each of the Parties to this arrangement reserves the right to require 
that all aircraft crossing the frontiers of its territory shall do so between 
certain points. Subject to the notification of any such requirements by one 
arty to the other Party, and to the right to prohibit air trafic over certain 
areas as stipulated in Article 7, the frontiers of the territories of the Parties 
to this arrangement may be crossed at any point. 


Article 15 
As ballast, only fine sand or water may be dropped from an aircraft. 


Article 16 
No article or substance, other than ballast, may be unloaded or other- 
wise discharged in the course of flight unless special permission for such 
purpose shall have been given by the authorities of the territory in which 
such unloading or discharge takes place. 


Article 17 
Whenever questions of nationality arise in carrying out the present 


arrangement, it is agreed that every aircraft shall be deemed to possess 
the nationality of the Party in whose territory it is duly registered. 


Article 18 
The Parties to this arrangement shall communicate to each other the 
regulations relative to air traffic in force in their respective territories. 


Article 19 
The present arrangement shall be subject to termination by either Party 
upon sixty days notice given to the other Party or by the enactment of either 
Party of legislation inconsistent therewith. 


ARRANGEMENT RELATING TO ExportTED AIRCRAFT 


The arrangement providing for the acceptance by each country of cer- 
tificates of airworthiness for aircraft exported from other country relates 
to the aeronautical trade, and is intended to facilitate the sale in each 
country of aircraft manufactured in the other country. The complete text 
of this arrangement is as follows: 

1. The present arrangement applies to civil aircraft constructed in 
Germany and exported to Contineutal United States of America, exclusive 
of Alaska; and to civil aircraft constructed in Continental United States 
of America, exclusive of Alaska, and exported to Germany. 

The same validity shall be conferred on certificates of airworthiness 
issued by the competent authorities of the German Government for air- 
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craft subsequently to be registered in the United States as if they had been 
issued under the regulations in force on the subject in the United States, 
provided that in each case a certificate of airworthiness for export has also 
been issued by the authorities of the German Government for the individual 
aircraft and provided that certificates of airworthiness issued by the com- 
petent authorities in the United States for aircraft subsequently to be regis- 
tered in Germany are similarly given the same validity as if they had been 
issued under the regulations in force on the subject in Germany. 

3. The above arrangement shall extend to civil aircraft of all cate- 
gories, including those used for public transport and those used for private 


purposes. 

4. The present arrangement may be terminated by either Government 
on sixty days’ notice given to the other Government. In the event, how- 
ever, that either Government should be prevented by future action of its 
legislature from giving full effect to the provisions of this arrangement 
it shall automatically lapse. 


INTERNATIONALIZATION OF CIVIL AVIATION. 


In February, 1932, the French Government submitted to the Disarma- 
ment Conference a memorandum containing inter alia a proposal. leading 
to the internationalization of civil aviation. 

The starting point of this scheme was that in times of war the big 
aircraft used on the international lines might be converted immediately into 
bomb-carriers. Therefore it was proposed that the contracting states should 
not permit their nationals to construct or to employ aircraft capable of 
military use. In this connection the maximum unladen tonnage had to be 
limited to a tonnage to be fixed later on; the League of Nations would have 
the exclusive right to build machines of a greater tonnage, to be used only 
on an international civil air transport service entrusted to continental, 
intercontinental or intercolonial organizations to operate under the auspices 
of the League. 

The contracting parties would be entitled to create lines between the 
home country and colonial territories, provided always that they submit to 
the League for its approval the number, the type and the unladen tonnage 
of the machines to be used. The internationalization further would include 
the distribution, according to their capacity, between the aviation industries 
of the different countries, of orders for material for the international civil 
aviation, whereas the League of Nations would be given the exclusive and 
permanent right to requisition the aircraft of the international air net. 

When considering these proposals, it might be said in the first place, 
that here a new and rather radical modification of civil air transport is 
planned, which is not based on considerations of a purely commercial char- 
acter, but is closely connected with the—in itself desirable—limitation of 
armaments. This is the more remarkable, as in 1927, the Committee of 
Experts on Civil Aviation (Subcommission B of the Preparatory Com- 
mission for the Disarmament Conference)—in which Mr. H. F. Guggenheim 
played a leading part—expressly stated “the development of civil aviation 
should be directed solely towards economic ends, and should remain outside 
the sphere of military interests”, which statement later on was adopted by 
the Assembly of the League. 

But the proposed internationalization is not only in contradiction with 
previous statements of the League itself, it also entails very definite dis- 
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advantages for a commercial development of civil aviation. As indicated 
above, the international air net would be run under the auspices of the 
League of Nations. In practice, however, it has proved that state exploita- 
tion of air lines is not desirable. When at the time air traffic companies 
were formed everywhere and when it appeared that in the beginning state 
aid would be unavoidable, this question was examined thoroughly; the 
practice makes it superfluous to repeat here the arguments brought forward 
from the different camps; few countries only (Poland, Czechoslovakia and 
Chile) know of a state exploitation; nearly everywhere else a private work- 
ing has been effected, although there exist narrow ties with the Government 
in consequence of the subsidy agreement. It needs no demonstration that, 
as the individual states did not think themselves able to run civil aviation 
on an economical basis, the League of Nations is not the right organization 
for this purpose. Moreover the political element cannot be avoided with 
such a system and this will be felt in the first place, when establishing the 
international air net. Thus local interests—which can only be judged by the 
individual countries and air traffic companies—will sink into the background 
and commercial interests will have to give way for considerations of a 
political character. 

Further, the spirit and enterprise of the contractors will be checked by 
the proposed distribution between the aviation industries of orders for 
material; in this way the future of air navigation, which depends to a 
great extent on the development of the technique, will be hampered seriously. 
Finally also the enterprise of the exploitants and hence a rapid and prosper- 
ous development of air traffic, will be disadvantageously affected by the 
freezing of the air net. 

Considering these disadvantages, it may be said that from a commercial 
point of view, the internationalization as proposed by the French Govern- 
ment is not desirable for civil aviation; commercialization falls into the 
the background, whereas precisely in the general interest as well as in that 
of aerial navigation, every effort should be made to place air lines on a 
paying basis. Moreover it is only fair to give the latest means of com- 
munication, which is still in an early stage of its development, a good 
chance; a forced introduction of a totally new organization, which has never 
been taken into earnest consideration with regard to any of the other means 
of transport, should therefore be avoided. 

Those supporting the French proposals maintain that the international- 
ization will put an end to the often unnecessary and uneconomical com- 
petition and doubling on certain air lines to the detriment of the public 
treasury. Against this, it may be argued that—at least in most European 
countries—gradually a consolidation, effected mostly by the companies 
themselves, is noticeable. This was brought about by a pooling of interests, 
by which the revenue is distributed in proportion to the number of kilometers 
covered and the loading capacity available; timetables and tariffs are also 
fixed with mutual agreement; competition is mostly confined to routes that 
are run by two or more pool concerns. Good results are obtained from such 
a collaboration, which is based on considerations of an economical character. 
The establishment of these combinations, however, should be left to the 
prudence of the exploitants themselves who are the most competent in this 
matter; any compulsion on the part of the authorities must be declined, as 
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in that case the political element cannot be eliminated. 

But also from a military point of view there are many arguments 
against the internationalization. The crews, for instance, will always keep 
their nationality (a mixing up of nationalities being undesirable at all 
events) and thus will feel inclined to fly back at a given moment to their 
home-country, regardless of the eventual wishes of the requisitioning League 
of Nations. Moreover, in difficult circumstances many governments will not 
hesitate to lay an embargo on the aircraft of the international air net which 
are on their territory and to use this material to serve their own interests. 
Finally the French proposals do not contain any measures with regard to 
the private aircraft. 

Other measures than those inserted in the French proposal may be 
taken with regard to civil aviation to favor a limitation of air armament, 
for instance by the establishment of an international supervision. The 
different states might undertake not to construct or to use aircraft which 
technically and constructively are suitable for military purposes and to 
refrain from subsidizing the aviation industries. It should also be required 
that the number of personnel and the quantity of aircraft be put on a 
purely economical basis and is not influenced by considerations of a military 
nature, etc.; in short such measures might be considered as are apt to 
prevent the states from creating a military reserve out of civil aviation. 
The observance of the foregoing should be put under control of an inter- 
national organization, for instance under the direction of the League of 
Nations. 

Fortunately the discussions held in the Aeronautical Commission of 
the Disarmament Conference, are moving in the direction of an international 
supervision, leaving out any form of internationalization. The expectation 
that the French proposals—which in the meantime have been slightly 
tempered—will not be realized, is in my opinion justified. 

Dr. L. H. SLoTEMAKER 
Secretary of the K. L. M. (Royal Dutch Air Lines) 


INTERNATIONAL CONGRESS OF COMPARATIVE LAW 


The International Congress of Comparative Law which was held at 
The Hague from August 2 to 6 was attended by delegates from nearly 
every nation of the world, representing bar associations and other groups 
interested in legal questions. The opening plenary session was convened in 
the historic Hall of the Knights by the Minister of Foreign Affairs of the 
Netherlands. The Honorable A. S. DeBustamante, Member of the Perma- 
nent Court of International Justice and President of the International 
Academy of Comparative Law, which sponsored the Congress, gave the 
principal address. Professor E. Balogh, Secretary-General, spoke of the 
activities of the International Academy and of the Congress of Comparative 
Law. He was followed by the Rt. Hon. Lord Hanworth, K. B. E., Master 
of the Rolls, of London. Professor John H. Wigmore of Northwestern 
University, Chicago, presented a plan in order that the Congress might 
eventuate, for the first time in history, in a world-wide co-ordination of the 
legal profession, comparable to the international organizations already ex- 
isting for arts and sciences. 
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The need for an international gathering for the legal profession was 
felt by the promoters of this Congress to be especially vital since the 
trends toward international commercial relations and consequent complica- 
tions have been growing rapidly in recent times. Foundations for an under- 
lying understanding between members of the legal profession of cach nation 
with those in other nations, it was thought, could be laid by an opportunity 
for personal contacts and exchanges of facts, and ideas as to legal problems 
more or less common to all. A broad, and possibly too extensive, program 
was arranged for this Congress to explain the legal systems and laws of 
the various nations, to compare them and to formulate projects for correlat- 
ing or unifying them. Although air law was not directly given a place in 
the list, it will be seen from the following that legal matters closely touching 
aviation were dealt with. 

Five Sections meeting concurrently in the Peace Palace were organized, 
Section I being the general group which discussed the various sources of 
law, their relations to one another in different countries; international docu- 
mentation; the Roman and Germanic (common law and civil law) elements 
in modern systems of law; and the historical relation of law and religion. 
Section II, Civil Law and Procedure, discussed the relation of civil and 
commercial law in different legal systems; delictual responsibility in different 
legal systems; contracts, formation and consequences of breach; and declara- 
tory judgments. Section III, Commercial and Maritime Law, Copyright and 
Patent Law, discussed newspaper copyright; limited liability companies, 
voting rights of shareholders and protection of minorities; bank credits; 
and broadcasting, international regulation for protection of broadcasting 
rights against unlawful invasions. Section IV, Public Law, Criminal Law, 
had for topics the responsibility of the state in internal (municipal) law; 
administrative law, its merits and demerits; unification of rules of law 
relating to extradition; and the application of the criminal law of a country 
to acts commtted by foreigners outside the jurisdiction. Section V, Inter- 
national Law, Public and Private, had for subjects the execution of foreign 
judgments; modes of concluding marriage, civil, religious, de facto, conflicts 
of laws in relations to the formation and dissolution of marriage; nationality 
of commercial corporations; and modes of concluding international treaties. 

At the closing plenary session the Minister of Justice of the Nether- 
lands presided, and addresses were given by the Honorable Alfredo Rocco 
of Italy, Dr. James Brown Scott of the United States, Dr. Ernst Heymann 
of Germany and Dr. Henri Levy-Ullman of Paris, Vice President of the 
International Academy of Comparative Law. Reports were also given by 
those who had presided over the five Sections as to the work accomplished, 
and it was evident that much had been accomplished toward the purpose 


which actuated the Congress. 
MarGarET LAMBIE 


INTERNATIONAL LAW ASSOCIATION 


The International Law Association held its thirty-seventh Congress in 
the Hall of the Union Society, Oxford, from August 8 to 12. The President 
of the Association is the Hon. John W. Davis. The Rt. Hon. Lord Blanes- 
burgh was President of the Conference, the Warden of Wadham College, 
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J. F. Stenning, Vice President of the Conference, and the Honorary Secre- 
taries of the Association are Wyndham A. Bewes and Francis Temple Grey. 

The Conference went on record as approving a draft convention relating 
to the legal status in the territory of the contracting states of the property 
of their nationals, measures applicable to such property and the possible 
charges in expropriation and taxation. The effect of war on contracts was 
embodied in suggested rules relating chiefly to matters of insurance. The 
Conference recommended that all governments be invited to assent to an 
international agreement to bring about some kind of uniformity in regard 
to jurisdiction in matrimonial cases throughout the civilized world and the 
mutual recognition of foreign decrees of divorce and nullity. 

A draft convention concerning conflict of laws as regards the transfer 
of property in case of sale of goods was recommended to be submitted to 
the government of the Netherlands. The C. I. F. Contracts Committee re- 
ported amendments to the revised text of the rules adopted at Warsaw, and 
the Conference adopted a resolution to the effect that the rules as to amended 
are suitable for voluntary use in contracts, and, if used, would give the 
seller and the buyer under sjich contract such protection as they could 
reasonably wish to have. Discussions were also held on codification, delay 
in litigation, minorities, neutrality, trade marks, insolvency and cartels. The 
Aerial Law Committee of the Association did not report, but at the next 
biennial Conference it is probable that one of the subjects for discussion 
will be the international regulation of civil aviation. 

MArGARET LAMBIE 
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STRAND V. DOMINION AIRLINES, LIMITED* 


This decision of the Supreme Court of New Zealand given on De- 
cember 19, 1931, requires a short notice. 

An action was brought under the Deaths by Accident Compensation 
Act, 1908, on behalf of the widow and child of a passenger who had been 
killed when an aeroplane, piloted by the managing director of the de- 
fendant company, crashed. 

The ticket—and it was common ground between the parties that the 
deceased had accepted its terms—contained the following clause: 

“All flights are made at the discretion of the Pilot, whose decision 
as to conditions is final, and this Ticket is issued subject to weather and 
other conditions permitting Flight, and in the event of conditions pre- 
venting Flight, the Passenger at his option may: 

(a) Be Flown through at the first opportunity. 

(b) Have his Fare refunded. 

“Tt is also a condition that the company has no liability hereunder 
save as aforesaid and that the passenger travels entirely at his own risk, 
and the Company or its Servants shall not be liable to any person for 
any loss or accident or delay (arising from any cause or negligence 
whatsoever) suffered by the passenger or his luggage.” 

The plaintiff, however, endeavored to meet the plea of exoneration 
based on the ticket by pleading 

(1) That there was a breach of statutory duty by the defendant com- 
pany in permitting the pilot to fly with passengers when he did not hold the 
“B” certificate which was required by law for that purpose; 

(2) That the conditions of the ticket excluding liability for negligence 
did not avail in the presence of a breach of a statutory duty. 

Reed, J., gave judgment for the plaintiff of £3000, and the main 
grounds of his judgment may be summarized as follows: 

The learned judge first found upon the evidence as a fact that the 
accident was due to the pilot’s negligence in attempting to turn into the 
wind at too low an altitude at a low rate of speed, thereby causing the 
machine to lose flying speed and to nose dive. He then held that there was 
a breach of statutory duty in that the pilot had not obtained a “B” cer- 
tificate as required by law; moreover, it appeared from the evidence that 
the Director of Air Services did not consider him to be fit to hold a “B” 
certificate. Accordingly, there was a causal connection between the crash 
and this breach of statutory duty. 

Turning to the terms of the ticket, the learned judge held that the 
maxim volenti non fit injuria did not avail in the case of the breach of a 
statutory duty, and that an exoneration from liability such as that contained 
in the ticket was given on the implied condition that all statutory duties for 





* The official citation of this report is not yet available. 


[659] 


660 THE JOURNAL OF AIR LAW 


the protection of passengers had been complied with. He then turned to 
examine the Aviation Act, 1918, and its Schedules and the Regulations made 
under it, and held that the deceased was a member of the class of persons 
whom the statutory duties were designed to protect. 

In addition, the learned judge based his judgment for the plaintiff on 
the ground of an implied condition in the contract of carriage to the effect 
that all statutory duties relating to the protection of passengers had been 
complied with. Moreover, just as it had been frequently held that a ship- 
owner’s contract excluding liability for his negligence did not protect him 
from a breach of the implied warranty of seaworthiness, a fortiori a war- 
ranty of airworthiness must be implied in the case of the carriage of pas- 
sengers by air. 

Amongst other decisions cited by the learned judge the following may 
be mentioned: Seaman v. Curtiss Flying Service, 69 American Law Reports 
(Annotated) 338, 339; Kaye v. Westport Harbour Board (1916) N. Z. L. R. 
1082; Jones v. Canadian Pacific Railway Co., 110 L. T. 83; Phillips v. 
Britannia Hygienic Laundry Co., [1923] 1 K. B. 539; 2 K. B. 832; Steele v. 
State Line Steamship Co. (1877) 3 App. Cas. 72; The West Cock [1911] 


P. 23, 208. 
Arnotp D. McNair. 


Cambridge, England. 
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COMMENTS 


INsuRANCE—INJURY WHILE ENGAGED IN OR PARTICIPATING IN AVIATION.— 
[Wisconsin] Plaintiff instituted this action on an insurance policy to recover 
for disability because of physical injury sustained through being struck by 
the propellor of an airplane while plaintiff was spinning same for the pur- 
pose of starting the motor. The sole question was whether or not plaintiff 
was entitled to recover under a policy which provided: “The disability 
benefit herein provided shall not be granted if the disability shall result 
from * * * engaging or participating as a passenger or otherwise in avia- 
tion or aeronautics.” Held, plaintiff was engaged in peforming an act which 
was so immediately connected with and incidental to the trip, on which 
he was to embark, that he was engaging in aviation within the meaning 
and intention of the exemption provision of the policy, and that he was 
not entitled to recover any benefits. Blonski v. Bankers’ Life Co., ... Wis. 
..., 243 N. W. 410 (June 20, 1932). 

Exemption clauses have always been a legal battleground in insurance 
cases. Courts from the very beginning have realized that a liberal construc- 
tion of such clauses in favor of the insurer would reduce the insurance 
business to a confidence game. The construction which they have placed 
upon such clauses has therefore been such as to make insurance men wonder 
whether human ingenuity is capable of devising exemption clauses which 
will exempt. 

Insurance cases arising in connection with the aeronautics are apt illus- 
trations of this general trend. Quite a number of attempted clauses have 
been before the courts and have mostly been construed against the con- 
tention of the insurer. In the course of this litigation a distinction between 
the word “engage” and “participate” has found general approval. The 
word “engage” has been confined to one who actually operates the airplane 
(Gits v. New York Life Insurance Co., 32 Fed. (2d) 7; Masonic Acc. Ins. 
Co. v. Jackson, 200 Ind. 472, 164 N. E. 628, 61 A. L. R. 840; Gibbs v. Equit- 
able Life Assur. Soc. of the United States, 256 N. Y. 208, 176 N. E. 144) 
while the word “participate” has been construed to cover a mere passenger 
(Bew v. Travelers’ Ins. Co., 95 N. J. Law 533, 112 Atl. 859, 14 A. L. R. 983; 
Tierney v. Occidental Life Ins. Co. of California, 89 Cal. 779, 265 Pac. 400; 
Pittman v. Lamar Life Ins. Co., 17 Fed. (2d) 370. Outside of this distinc- 
tion, however, little has been settled by litigation. The search for a clause 
which will accomplish the purposes of the insurer therefore has not yet 
been concluded. 

The present case involves an exemption clause which certainly is the 
most inclusive of all which have come to the attention of the writer. It 
exempts the insurer if the disability shall result from “engaging or par- 
ticipating as a passenger or otherwise in aviation or aeronautics.” There 
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can be no doubt but that this clause was drafted with a full understanding 
of the cases decided by the courts in regard to aviation exemption clauses. 

The insured was the president of the corporation which owned the air- 
plane and was sufficiently advanced in the art of flying to hold a student’s 
license issued by the Department of Commerce and to do solo flights. He 
took the airplane out of its hangar and cranked it with the intention of 
taxiing across the field to a filling station and then going into the air. He 
was injured while twirling the propellor. The civil court of Milwaukee 
County held that the exemption clause applied to the situation and denied a 
recovery. A fee for entering judgment was paid by the attorney for the in- 
surer but through some mistake the judgment was not actually entered. 

While the matter was in this condition the Wisconsin Supreme Court 
decided Charetie v. Prudential Ins. Co. of America, 202 Wis. 470, 232 N. W. 
848, in which extensive parsing of the exemption clause there involved was 
done by the court which reached the conclusion that the construction of 
such clause was not free from doubt and that therefore it must be con- 
strued against the insurer. This decision gave new hope to the insured who 
utilized the fact that the judgment had not been entered te appeal the 
case to the Circuit Court of Milwaukee County which affirmed the decision 
of the civil court. The appeal to the Supreme Court was a further conse- 
quence of the error of not entering judgment in the civil court. 

The decision of the court is contained in the following words: Plain- 
tiff in starting the motor incidental to beginning a trip was engaged in 
performing an act which was so immediately connected with and incidental 
to the trip, on which he was about to embark, that he was then engaging in 
aviation or aeronautics, within the meaning and intention of the exemption 
provision of the policy. Consequently, his disability resulted from a hazard 
which was expressly exempted from the policy, and he was not entitled to 
recover any benefits.” 

No fault can be found with this decision. The clause is not ambiguous 
and evinces a clear intent to exclude aviation risks. The insurer certainly 
has the right to exclude such risks if he sees fit to do so. The premium 
collected is based on the risk assumed and therefore the risk should not 
be extended beyond what the contract stipulates. From the point of view 
of the insurer the clause is nearly if not wholly perfect. The only possible 
improvement which has suggested itself to the writer is the addition of the 
words “aeronautical activity” or “aeronautical operations.” Insurance com- 
panies which wish to exclude aviation risks may well ponder this clause 
and adopt it with or without the addition suggested. 

Cart ZOLLMANN. 


NEGLIGENCE—Res Ipsa Loguitur—FatmLureE oF AtRPLANE Mortor— 
{[Mass.] This is an action to recover the value of clothing and personal 
effects worn by and on the person of the plaintiff at the time of the accident 
hereinafter described. The plaintiff testified that while the plane taxied 
on the ground prior to taking off, the right wing motor backfired and emitted 
clouds of smoke; that it was apparent to him that the right wing motor 
did not revolve at the same speed as the others; that a few seconds after 
leaving the ground the right wing motor went dead and the right side of 
the plane tipped and that the pilot steering the plane made a nose dive 
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into the water. The trial judge also received the testimony of the pilot and 
that of a bystander who had a pilot’s license and who testified to the dip 
referred to in the plaintiff's testimony. The pilot testified to his handling 
of the machine, that he had made a previous trip that day, that on arriving 
at the airport he turned the machine over to inspectors and received it back 
a few moments before he took off. He did not testify that it was inspectee 
but did testify that it was the custom of the inspectors to inspect. The in- 
spectors did not testify. The pilot further testified that on leaving the 
ground both motors were “revving” at the same rate, that he tested cach 
engine and found them both in good running order at the time of the take- 
off. This was all the material evidence relating to liability. The plaintiff 
requested among others the following charge: “5. That the plaintiff has 
established a res ipsa loquitur case, and the defendant must explain the 
cause of the accident in order to rebut the presumption of negligence.” 
The judge denied the request in question but allowed the following: 
“4. The evidence of the defendant did not explain why one of the motors 
failed to function within a few seconds after leaving the ground.” In 
finding for the defendant, the judge found the following facts: (1) That 
the defendant was not negligent in the management or operation of the 
airship, and (2) that prior to the flight the defendant’s pilot tested the 
plane and found it in good working order. Held, on appeal from the 
decision of the appellate division of the municipal court of Boston dis- 
missing the report (1931 U. S. Av. R. 109) the decision was affirmed. The 
principle of res ipsa loquitur only applies where the direct cause of the acci- 
dent and so much of the surrounding circumstances as were essential to its 
occurrence were within the sole control of the defendant, and it will not 
be applied if there is any other reasonable or probable cause from which it 
might be inferred that there was no negligence at all. Wualson v. Colonial Air 
Transport, Inc. (Mass. 1932), 180 N. E. 212. 

The doctrine of res ipsa lequitur bids fair to become, in the absence of 
controlling statutes, one of the most important factors applying to aviation 
litigation. The question of whether or not the doctrine should be invoked 
in case of damage by aircraft to persons or property carried is one with 
which the courts will be called upon in the future to deal, in more instances 
than perhaps any other type of airplane accident case. No set rule or 
formula can be laid down to cover this doubtful situation in the abstract. 

In Massachusetts at present there is no statute specifically applicable 
to the issue of negligence in the operation of aircraft, and the ordinary rules 
of negligence and due care obtain. See General Laws of Massachusetts 
(1921), Chapter 90, Section 35 et seq. See further St. 1922, c. 534, as 
amended by St. 1928, c. 388; St. 1930, c. 33; and St. 1931, c. 303. 

The expression res ipsa loquitur is a shorthand method of saying that 
the circumstances attendant upon an accident are themselves of such a 
character as to permit an inference of culpability on the part of the de- 
fendant, make out the plaintiff's prima facie case, and present a question of 
fact for the defendant to meet with an explanation: Plum v. Richmond 
Light & R. Co., 233 N. Y. 285, 135 N. E. 504, 25 A. L. R. 685 (1922) ; Sand 
Springs Park v. Schrader, 82 Okla. 244, 198 Pac. 983, 22 A. L. R. 593 (1921) ; 
Mayes v. Kansas City Power & Light Co., 121 Kan. 648, 249 Pac. 599 (1926). 
The mere fact of injury raises no presumption of negligence: Ash v. Childs 
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Dining Hall Co., 231 Mass. 86, 120 N. E. 396, 4 A. L. R. 1556 (1918) ; Barger v. 
Bissell, 188 Mich. 366, 154 N. W. 107 (1915); Mardo v. Valley Smokeless 
Coal Co., 279 Pa. 209, 123 Atl. 779 (1924); the inference of negligence 
being deducible from the attendant circumstances: Marceau v. Rutland Ry. 
Co., 211 N. Y. 203, 105 N. E. 206 (1914) ; 3 Cooley on Torts (4th ed.), sec. 
480; and vanishing when evidence appears to the contrary: Cohen v. Farm- 
ers’ Loan & Invest. Co., 127 N. Y. S. 561, 70 Misc. Rep. 551 (1911). The 
doctrine applies whenever the thing which produced the injury is shown to 
have been under the control of the defendant, and the occurrence is such 
as in the ordinary course of events does not happen if due care has been 
exercised: Donohue v. U. S. Hoffman Mach. Corp., 218 N. Y. S. 558, 128 
Misc. Rep. 521 (1926) ; Bollenbach v. Bloomenthal, 341 Ill. 539, 173 N. E. 670 
(1930). 

Acutely analyzed, the doctrine of res ipsa loquitur merely connotes a 
principle of evidence relating primarily to the probative force of evidence: 
Atlas Powder Co. v. Benson (C. C. A. 3rd cir.) 287 F. 797 (1923); Rost v. 
Kee & Chappell Dairy Co., 216 Ill. App. 497 (1920); and it does not relieve 
the plaintiff of the burden of proving negligence: Arkansas Light & Power 
Co. v. Jackson, 166 Ark. 633, 267 S. W. 359 (1924); but operates only to 
make out a prima facie case of evidence of negligence: Lyon v. Chi. M. & 
St. P. Ry. Co. of Montana, 50 Mont. 532, 148 Pac. 386 (1915). The 
doctrine has been termed “demonstrative evidence of negligence’: 1 Thomp- 
son’s Commentaries on the Law of Negligence (2nd ed.) sec. 15. How- 
ever, the expressions res ipsa loquitur and prima facie evidence are often 
used interchangeably, each expression signifying nothing more than evidence 
to be considered by the jury: JWhite v. Hines, 182 N. C. 275, 109 S. E. 31 
(1921); cf. Cooper v. Agee, 222 Ala. 334, 132 So. 173 (1930). 

Pleading specific acts of negligence, indicating that the plaintiff had the 
sources of knowledge of the causes of the accident, has led to a division of 
authorities as to whether the plaintiff, by so pleading, has elected not to 
rely at the trial upon the abstract doctrine of presumptive negligence, and 
must prove affirmative negligence as pleaded. A number of jurisdictions 
follow the rule that allegation of specific acts of negligence bars the plain- 
tiff from relying upon the presumption of res ipsa loquitur: White v. Chi. 
G. W. R. Co. (U. S. C. C. A. Ia.), 246 F. 427 (1917); Pate v. Dumbauld, 
298 Mo. 435, 250 S. W. 49 (1923); Wichita Valley Ry. Co. v. Helms, 261 
S. W. 225 (Tex. Civ. App. 1924). But the majority of adjudications and the 
better rule are to the effect that the doctrine is not excluded by the fact 
that the plaintiff alleges specific acts of negligence: Rosenzweig v. Hines 
(U. S. D. C. N. Y.) 280 F. 247 (1922); Union Gas & Electric Co. v. IWald- 
smith, 31 Ohio App. 118, 166 N. E. 588 (1929); Stewart v. Barre & M. T. 
& P. Co., 94 Vt. 39, 111 Atl. 526 (1920); Firsst v. Capital Park Realty Co., 
98 Conn. 627, 120 Atl. 300 (1923) ; 3 Cooley on Torts (4th ed.) sec. 480. On 
the general subject see Niles, “Pleading Res Ipsa Loquitur,” 7 N. Y. L. 
Quart. Rev. 415 (1929). 

If the vehicle is a common carrier it would seem that proof of the 
facts and surrounding circumstances need only be slight in order to set 
the presumptive rule of negligence in motion and call upon the defendant 
for an explanation: see 10 C. J. sec. 1 and sec. 1063. Yet in consideration 
of the hazards incident to the more modern modes of travel, the present 
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tendency is to hold that the carrier of passengers is bound to provide for 
their safe conveyance as far as human care and foresight will go, or as 
some courts have expressed it, “to exercise the highest or utmost degree 
of care and diligence which human prudence and foresight will suggest in 
view of the character and mode-of conveyance employed:” 2 Hutchinson 
on Carriers (2nd ed.) sec. 893. 

The “raison d’etre” of the rule points to three considerations: (1) the 
contractual relation between carrier and passenger under which the passenger 
passively trusts himself to the safety of the carrier’s means of transporta- 
tion; hence the burden of explaining failure of performance should be on 
the carrier; (2) the cause of the accident, if not exclusively within the 
knowledge of the carrier, is usually better known to the carrier, and this 
superior knowledge makes it just that the carrier should explain; (3), in- 
jury to a passenger by a carrier is something that does not usually happen 
when the carrier is exercising due care, hence, the fact of injury affords a 
presumption that such care is wanting: Steele v. Southern R. Co., 55 S. C. 
389, 33 S. E. 509 (1899); Griffin v. Manice, 166 N. Y. 188, 59 N. E. 925 
(1901). 

Thus while a sound application of analogous existing principles of the 
common law will, so far as possible, furnish the basis for the ultimate 
solution of many aeronautical problems, the ultimate result will be achieved 
without much help from it in this instance because of its failure to have 
envisaged the possibilities of human flight or that it would evolve into an 
established vocation of man: see Osterhout, “The Doctrine of Res Ipsa 
Loquitur as Applied to Aviation,’ 2 Air L. Rev. 15 (1931). In applying 
the doctrine of res ipsa loquitur to travel by air, consideration should be 
given to the extent of development and resultant safety of this mode of 
travel as compared to others. With aviation still in its formative stage the 
liability of the carrier should hardly be measured by the same rules of law 
governing transportation by land or water; see Davis, Aeronautical Law, 
p. 393. 

It would seem that a more rational thought process would employ legal 
theory to articulate rather than compel judgment. The ultimate question 
appears to be the more important one of responsibiilty. In England, by 
virtue of the Air Navigation Act of 1920, damages are recoverable without 
proof of negligence, or intention, or other cause of action except where 
the loss was caused by the plaintiff: see Nokes and Bridges, The Law of 
Aviation, Ch. 7, p. 109. A similar provision is found in section 5 of the 
Uniform State Law of Aeronautics. Thus the statutory rule of absolute 
liability provided for in the Uniform State Law of Aeronautics automatically 
eliminates from those states which have adopted it any possible issue of 
negligence, and the res ipsa loquitur rule would not apply where there has 
been no contributory negligence. So far as is known, the French have never 
adopted the doctrine of res ipsa loquitur as such: see Osterhout, supra; nor 
does the doctrine prevail in Michigan: Kerr v. City of Detroit, 225 Mich. 
446, 238 N. W. 190; Sampson v. Veenboer, 252 Mich. 660, 234 N. W. 170. 

The doctrine of res ipsa loquitur, from the aviation standpoint, not only 
gives rise to a prima facie inference of negligence but likewise is so patent 
that the facts and surrounding circumstances literally “speak for them- 
selves.” It is properly defined as a rule of evidence, an inference of fact, 
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always rebuttable and never shifting the burden of proof, an inference 
which weighs down the scales slightly for the plaintiff to begin with, but 
but which may be accepted or rejected by the jury: see Osterhout, “The 
Doctrine of Res Ipsa Loquitur as Applied to Aviation,” supra. Such a 
rule would not impose an absolute liability but rather fix an intermediate 
point between the rule of absolute liability and the ordinary rules of 
negligence. 

With reference to aviation cases, the doctrine has been exemplified in 
the following instances. In Sollak v. State of New York (State N. Y. C. C.), 
1929 U. S. Av. R. 42 (where the airplane struck a standing car and injured 
the plaintiff who was a passenger therein) the doctrine of res ipsa loquitur 
was said to have raised a presumption of negligence on the part of the 
airplane. This result seems to be in accord with the general principle that 
an operator of aircraft descending on persons or property on the ground 
beneath should be held to the strictest accountability: Guille v. Swan, 
19 Johns (N. Y.) 381 (1822); see Baldwin, “Liability for Accidents in 
Aerial Navigation,” 9 Mich. Law Rev. 20 (1910); Bogert, “Problems in 
Aviation Law,” 6 Corn. L. Quart. 29 (1921). However, the view has been 
taken that in the case of injuries to persons or property on the ground, 
due to the fall of an airplane, there is either absolute liability or total lack 
of liability, on the basis of contributory negligence or the fact that it was 
an excusable trespass, and in neither event is the defendant’s negligence 
properly an issue: see Osterhout, supra. For a different view, see note, 
Harper, “Res Ipsa Loquitur in Air Law,” 1 Air Law Rev. 478 (1930). [In 
Seaman v. Curtiss Flying Service, 231 App. Div. 867, 247 N. Y. S. 251, 
1931 U. S. Av. R. 227 (reversing 1929 U. S. Av. R. 48); see note, 2 Air L. 
Rev. 248 (1931) (where an airplane in perfect condition crashed shortly 
after taking off, there being no evidence as to the cause), the jury was 
instructed as to the doctrine of res ipsa loquitur but nevertheless held for 
the defendant. In Stoll v. Curtiss Flying Service (State N. Y.) 1930 U. S. 
Av. R. 148 (growing out the same accident which was the subject matter 
of the Seaman case, supra), although an instruction covering the doctrine 
was given, the court was emphatic in its admonition to the jury that the 
action was one of negligence. 

Obviously, if the defendant is a private carrier a greater degree of 
fact proof of the surrounding circumstances would be required before in- 
voking the rule: Greunke v. North American Airways Co., 201 Wis. 565, 
230 N. W. 618, 1930 U. S. Av. R. 126; commented upon: 1 JouRNAL oF 
Air Law 363. Reasonable care in the case of a common carrier by air means 
a high degree of care: Hagymasi v. Colonial Western (State N. J.) 1931 
U. S. Av. R. 73; thus, the highest degree of care consistent with the 
practical operation of the airplane: Foot v. Northwest Airways (U. S. D. 
C. Minn.) 1931 U. S. Av. R. 66; see comment, 2 Air L. Rev. 402 (1931). 
The obverse side of this picture is the principle that a passenger in a 
common carrier assumes the usual and ordinary perils incident to air 
transportation over and above the perils against which the common car- 
rier must guard: Allison, Adm’r. v. Standard Air Lines, Inc. (S. D. Cal. 
1930) 1930 U. S. Av. R. 292. See also, note: 2 JourNAL or AiR Law 71. 

Certain considerations militate against the application of the rule: (1) 
accident causative statistics are as yet lacking in sufficient scientific com- 
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pleteness to supply reliable information as to the reasons for such accidents, 
(2) the cause of so many airplane disasters, to wit, the weather (thus the 
assumption of risk) and, (3) the fact that aviation is as yet an infant 
and that liability should not be imposed for accidents arising from defects 
when every effort has been made to guard against such defects: see Allen, 
“Transportation by Air and Res Ipsa Loquitur Doctrine,” 16 Am. Bar As- 
soc. Jour. 455. Yet it frequently happens that evidence of aircraft dis- 
asters is practically unobtainable and for that singular but important reason 
the view has been taken that the doctrine should be applied: see Bogert, 


” 


“Problems in Aviation Law,” supra. 

As there does not appear to have been any autopsy on the engine which 
figured in this “Icarian flight,’ it would seem rather premature to say, 
until the cause of the accident be known, that only lack of ordinary care 
could have caused it. The plaintiff ought then recover, if at all, on the 
theory of negligence. Such apparently was also the opinion of the appellate 


court. 
Davin AXELROD. 


DIGESTS 


Arrports—NvuIsANces.—[California] Plaintiff, the owner of suburban 
property on the outskirts of the city of Los Angeles, sues the owner of 
an adjoining airport, alleging that the defendant had leased its property to 
persons engaged in commercial aviation and that as a result of the latter’s 
activities planes are flying over her property at altitudes of as low as 100 
feet and that she is being annoyed by noise, dust and refuse, by parachute 
jumps and forced landings on her property and by the entrance upon her 
property of persons attracted to the airport. Defendant demurred. Held: 
Demurrer sustained. The complaint does not allege that any of the conduct 
complained of is committed by the defendant directly, but only that it is 
committed by defendant’s tenants. A landlord is not liable for a nuisance 
committed by his tenant, unless either: (a) he has ratified or authorized 
the nuisance, or (b) the nuisance is a necessary, not merely a possible, re- 
sult of the letting. Neither of these is alleged here. Meloy v. City of Santa 
Monica 70 Cal. App. Dec. 179 (July 5, 1932). 

It is to be noticed that the case does not hold the conduct complained 
of to be unactionable but merely that plaintiff had failed to allege responsi- 
bility for the conduct in the defendant airport owner. She had, in short, 
not alleged that such activities were an essential and necessary consequence 
of the mere operation of an airport—and such an allegation is requisite in 
order to charge the owner (as distinguished from operator) of an airport. 

Ropert KINGSLEY. 


BAILMENTS—LIABILITY OF BAILEE FOR INJURIES TO BAILED PRoPERTY— 
ContTRACTS—LIMITATIONS OF LiABILity.—[California] Plaintiff conducted a 
fiying school, in which defendant was a student. While flying one of plain- 
tiff’s planes, defendant had two accidents which caused injuries to the plane. 
Thereafter he signed an agreement to pay “all cost of repairs and/or all 
damage.” He had a third accident necessitating repairs, as a result of 
which plaintiffs lost the use of the plane for thirty-five days. Plaintiff, 
alleging the agreement, sued for the cost of repairs on all three occasions 
and for damages for loss of use on the last occasion. From a judgment 
for plaintiff, defendant appeals. Held: (1) defendant, being a bailee of 
the airplane, was liable without an agreement for injuries caused by his 
fault. The injuries having been caused by his acts, and he not having 
excused them, plaintiff was entitled to recover for them apart from the 
contract, and the fact that his theory of action was erroneously based 
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on the contract executed after two accidents had taken place will not justify 
a reversal where his recovery was not increased by the mistake in theory. 
(2) As to the third accident, defendant admits liability for the repairs. 
Since the parties to a bailment may lawfully contract to limit liability, 
plaintiff is entitled only to that amount of damages fixed in the contract 
—which did not cover damages for loss of use. Therefore so much of the 
judgment as gave a recovery for such loss of use must be reversed. Am- 
bassador Airways, Inc. v. Frank, 69 Cal. App. Dec. 1007, 12 P. (2d) 127 
(June 2, 1932). 
Ropert KINGSLEY. 


INSURANCE—REFUND OF PREMIUM—EFFECT ON AGENT’S COMMISSION.— 
[New York] The plaintiff insurance company issued through the defendant, 
its general agent under a written contract, certain policies covering aviation 
hazards, and paid the defendant his commissions pursuant to the agency 
contract. After the policies were placed, the assured corporation merged 
and the new company negotiated with the plaintiff to cancel the aforemen- 
tioned policies. As a result, the plaintiff repaid to the new company the 
unearned premium on the policies and brought this action to compel the 
defendant to repay his commission by virtue of the terms of the agency 
contract. Attached to the policies was a stamped rider entitled “Minimum 
Earned Premium” which read, “. . . no return premium shall be due 
under Coverage ‘B’ in the event of the Insured requesting cancellation of 
the policy, notwithstanding any policy conditions to the contrary. In the 
event of cancellation * * * a pro rata return premium shall be allowed 
the Insured.” There being no obligation on the part of the plaintiff to 
return unearned premiums, the plaintiff however choosing to return such, 
the question then is whether the exercise of that option is binding on the 
defendant. 

The defendant is entitled to judgment. There being no basis for a suit 
under the contract of agency, the complaint should be dismissed. The only 
reference in the agency contract to the return of commission reads as 
follows: “In the event of cancellation of any contract of insurance, or if 
a fetaant premium is found due the assured on any policy after the termina- 
tion of the agency, it is understood and agreed that the General Agent 
shall return to the Company a pro rata portion of commission on that part 
of the premium on which it may be necessary for the Company to refund 
to the assured. * * *’ Therefore, the plaintiff by voluntarily making a 
refund, which it was under no obligation to do under the policies, cannot 
be deemed to have done that which was necessary within the meaning of 
the agency contract. Aero Ins. Co. v. Rand, 258 N. Y. S. 381 (July 1, 1932). 

Davip AXELROD. 


NEGLIGENCE—COLLISION OF AIRCRAFT—INstTRUCTIONS.—[California] The 
case of Ebrite v. Crawford, 67 Cal. App. Dec. 832, 5 P. (2d) 686 (Nov. 20, 
1931) was transferred, upon petition of the appellants, to the Supreme 
Court, which court approved and adopted the opinion of the District Court 
of Appeal per Thompson, J. Ebrite v. Crawford, ... Cal. ..., 12 P. (2d) 
937 (June 30, 1932). 

For a digest, stating the facts of the case, see 3 JouRNAL oF AIR Law 


462. 
B.D. -F. 


NEGLIGENCE—ComMoNn Carriers—ReEs Ipsa Loguitur.—[California] The 
case of Smith v. O’Donnell, 67 Cal. App. Dec. 838, 5 P. (2d) 690 (Nov. 20, 
1931) was transferred, upon petition of the appellant, to the Supreme Court, 
which court approved and adopted the opinion of the District Court of 
Appeal per Thompson, J. Smith v. O’Donnell, ... Cal. ..., 12 P. (2d) 933 
(June 30, 1932) 

For a digest, stating the facts of this case, see 3 JouRNAL oF Air Law 
463. 
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NEGLIGENCE—LIABILITY FoR Low Fricut over Fox Farm.—J[Federal] 
This was an action for damages, arising from the death of a number of 
foxes and the premature birth of others, alleged to have resulted from the 
negligent operation of the defendant’s airplane which was flown over the 
plaintiff's fox-breeding farm in violation of the regulations establishing a 
minimum altitude of five hundred feet. It was claimed that the foxes were 
frightened and terrorized, and that the resulting damage of $40,000 was a 
consequence of the fright attributable to the operation of the defendant's 
airplane. 

Held, motion to direct a verdict for the defendant sustained. The 
court indicated that, notwithstanding the rule of the Nebraska Supreme 
Court, supported by a long line of cases, which permits recovery for fright 
although there be no immediate physical injury—and many authorities to 
the effect that where a wrong or negligent act causes an animal to be 
frightened and coincident therewith a person to be hurt in a tangible way— 
in such cases where negligence is shown and the result is a direct and 
proximate result of the negligence, recovery can be had, such appears to 
be contrary to sound reasoning and in conflict with another long line of 
cases. The infinite variety of frights, except in the case of concrete hap- 
penings, that are endured by human beings are beyond any feasible system 
of compensation. The abstract notion that mere fright is compensable is 
unsound public policy and rightfully declared to be so by the early courts 
of England and the federal courts since then. The law ought to be the 
same on reasoning and principle as to animals. The law is absolutely settled 
in this jurisdiction [Chicago, B. & QO. R. Co. v. Gelvin, 238 F. 14 (1917] 
that an action for damages could not be predicated on mere fright. Further- 
more there is insufficient evidence to justify the jury in finding as a fact 
any substantial damage to the foxes occasioned by the fright, even if the 
wrongs claimed were actual and damages were allowable. Also, the regu- 
lations concerning the altitude at which airplanes should be flown have the 
force and effect of law, and if actionable wrong and injury could be shown 
from the operation of the plane below that altitude, there would be prima 
facie evidence of negligence and actionable wrong. Nebraska Silver Fox 
Corporation v. Boeing Air Transport, Inc., U. S. Dist. Ct. Neb. (Feb. 24, 


1931—unreported).* 
Davip AXELROD. 


WorkKMEN’S CoMPENSATION—CourRSE OF EMPpLOYMENT.—[Wisconsin] De- 
ceased worked for one Peterson in the latter’s garage. One Boland was 
engaged in the distribution of circulars from an airplane—an enterprise in 
which neither Peterson nor the deceased had any interest. As Boland re- 
quired the presence of a passenger to throw out the circulars, it had been 
arranged that Peterson should take a ride and perform this service. Peter- 
son being unable to go, suggested the deceased—it being testified that this 
was done because of a fear that deceased would feel slighted if he were 
not offered the ride. Held, the evidence is sufficient to support the finding 
of fact by the Commission that deceased’s presence in the plane was for 
the purpose of his own pleasure and was not connected with his employ: 
ment by Peterson. Findings of fact by the Commission, if supported by 
evidence, are conclusive. IJndrehbo v. Industrial Commission, ... Wis. ..., 


243 N. W. 464 (June 20, 1932). 
Ropert KINGSLEY. 


WorkMEN’s COMPENSATION—INFANTS—MINoR AS EmpLoyer— Joint Lia- 
pitity.—[New York] Defendant Bethel, an infant, and one Kay, an adult, 
were engage@ in the business of carrying passengers for hire in an airplane. 
Claimant was a pilot employed by them. After the accident, on coming 





*The decision of the court, by Woodrough, J., was furnished the Arr 
Law INSTITUTE through the courtesy of Brogan, Ellick & Van Dusen of Omaha, 
counsel for defendant, and Rosewater, Mecham, Burton, Hasselquist & Chew 
of Omaha, counsel for plaintiff. 
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of age, Bethel sought to disaffirm the contract of employment and now 
claims exemption from liability under the workmen’s compensation act. 
Held, as the contract of employment by the infant was not void but void- 
able, and as the liability under the Act applies automatically if there is a 
contract of employment, the infant cannot avoid liability for an accident 
which occurs prior to his disaffirmance. (The court then discusses the 
respective liabilities of Bethel and Kay.) Rahman v. Bethel, 236 App. Div 


182, 258 N. Y. S. 286 (July 1, 1932). 
Ropert KINGSLEY. 
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THe Law oF THE Arr, By Arnold D. McNair. London: Butter- 
worth & Co., Ltd., 1932. Pp. xv, 249. 


Published as the Tagore Law Lectures of 1930, this valuable 
book offers, in more complete form, the lectures delivered by the 
author at the Air Law Institute during the summer of 1930. It 
will thus be particularly welcomed by those who enjoyed Dr. Mc- 
Nair’s stimulating and scholarly discussions, 

Briefly, the volume contains 165 pages of text and 80 pages 
of documentary material. The chapters are devoted to the fol- 
lowing eleven topics: (1) International Developments, (2) Right 
of Flight, (3) Liability for Dangerous Things, (4) Statutory Lia- 
bility, (5) Jurisdiction, (6) Carrier Law, (7) Maritime Analogies, 
(8) Lien, (9) Charterparties, (10) Insurance, and (11) Miscel- 
laneous, The appendices include: (a) Convention of 1919, (b) 
Air Navigation Act of 1920, (c) I. A. T. A. Conditions, (d) 
Warsaw Convention of 1929, and (e) General Transport Condi- 
tions of the same Associations as to Passengers and Goods. 

The aim of the book is to present the subject from the stand- 
point of the English law and does not endeavor to offer a com- 
parative treatment. The opening chapter presents a short résumé 
of the air sovereignty question, includes a running discussion of the 
CINA Convention, and summarizes the British legislation. 

The second and third chapters, on the right of flight and the 
landowner’s remedies, are the most voluminous—and are probably 
the most valuable to American readers. After marshaling the cases 
and arguments concerning the cujus est solum maxim, the author 
concludes: “I suggest further that there are only two theories 
which can be accepted without doing violence to that common sense 
for which the common law is famous, Those two theories are: 
(i) that prima facie a surface-owner has ownership of the fixed 
contents of the air space and the exclusive right of filling the air 
space with contents, and alternatively, (ii) the same as (i) with 
the addition of ownership of the air space within the limits of an 
‘area of ordinary user’ surrounding and attendant upon the surface 
and any erections upon it” (p. 34). To indicate his preference, 
Dr. McNair adds: ‘‘The objection to this second theory is that it 
involves the ownership of space, which I find difficult to believe 
possible. I suggest that the first theory adequately enables the 
surface-owner to claim and the jurist to justify, all the rights and 
remedies that are necessary for protecting the ownership and en- 
joyment of the surface and erections upon it“ (p. 35). In an 
appended note, the author summarizes the French, American and 
Canadian law pertaining to the right of flight. 

The third chapter is devoted to common law remedies and 
suggests the following conclusions: ‘“(1) The mere passage of 
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an aircraft over my land at a height and in such circumstances 
as to cause no interference with the reasonable use and enjoyment 
of it and structures upon it does not afford me an action of tres- 
pass. (2) The passage of an aircraft over my land at a height 
and in such circumstances as to cause interference with the reason- 
able use and enjoyment of it and structures upon it affords me an 
action of nuisance, but probably not an action of trespass unless 
the aircraft comes into contact with the land or something attached 
to it” (p. 66). It is obvious that the author denies the trespass 
remedy in cases involving both the upper and lower airspace ex- 
cept, in the latter, where there is some physical contact. Con- 
siderable doubt may be raised as to the equal willingness of courts 
to deny the remedy in cases involving the uncertain, but so-called, 
“lower air space.” On this point, the reviewer has elsewhere 
expressed his personal views.’ 

The subject of liability, common law and statutory, is con- 
tained in Chapters three and four. Relative to the common law 
liability—apart from that of merely flying over the land of another, 
already discussed—the author offers two conclusions: (1) An 
aircraft, either at rest or in flight, does not belong to the category 
of things dangerous per se, and an action against the person re- 
sponsible for it for damage done by it must be based upon negli- 
gence, except when trespass or nuisance lies, (2) In an action 
based upon negligence the rule of evidence known as res ipsa 
loquitur probably applies” (p. 66). The fourth chapter com- 
pletes the discussion on the right of flight and remedies by adding 
the most searching analysis yet made of the statutory provisions 
contained in the Air Navigation Act of 1920. 

The fifth chapter is concerned with jurisdictional questions 
which arise from acts taking place in aircraft finding themselves 
in any of the eighteen enumerated locations and, particularly, 
whether common law or the law maritime is applicable. One of 
the most valuable portions of the chapter is that which indicates 
that analogies must not be established merely through terminology. 
Thus, the writer states, “The use of such nautical terms as ‘airship, 
aircraft, navigation, etc.,’ have led us into habits of thought which 
we might have escaped if we had been able to confine ourselves 
to terms like ‘balloons,’ ‘flying machines,’ ‘aeroplanes.’ I have no 
hesitation in submitting the opinion that from a juristic point of 
view the analogy between a ship and an aircraft is fundamentally 
wrong and misleading, and the sooner we eradicate it from our 
minds the better” (p. 91). 

Chapter six, on the contract of carriage, deals with well rec- 
ognized principles of carrier law as applied to air transportation. 
Written manifestly from the viewpoint of English air services, 
it is to be expected that the American reader may find certain of 
his problems unanswered. The attempts to evade common carrier 
responsibility, certificates of convenience, etc., have, of course, no 








1. Fagg, “Airspace Ownership and the Right of Flight,” 3 JourNAL oF 
Arr Law 400 
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place in the present volume. Chapter seven, on maritime analogies, 
develops the suggestions offered in the fifth chapter. 

With the exception of Chapter eight—an excellent discussion 
of the common law possessory lien—the remaining chapters are 
extremely brief. The section on insurance seems almost sketchy 
and could have been developed with profit. The final chapter of- 
fers some helpful and needed advice relative to source material. 

In addition to the careful and scholarly statement of the Eng- 
lish law, the reader will appreciate the clarity of expression and 
the willingness of the author to frankly state his own beliefs— 
especially in a field of law where so little is settled that the temp- 
tation to “straddle” is very great. Without doubt, this book is 
the most valuable general text book on British aeronautical law 
that has yet appeared. 

FP. DD, F. 


FREEDOM OF PASSAGE FOR INTERNATIONAL AIR SERVICES. By 
Dr, L. H. Slotemaker. Leiden: A. W. Sijthoff’s Uitgever- 
smij N. V., 1932. Pp. 117. 


“Freedom of Passage for International Air Services” presents 
an international viewpoint concerning problems of international air 
lines. The author looks to the future establishment of a universal 
air net and advocates that before international air navigation has 
come to its full achievement, and as a necessary condition of ar- 
riving at it, ‘a universal, living and supple legal regulation should 
be effected, which must be directed towards guaranteeing free 
traffic to the exclusion of unreasonable obstacles, and which by 
preference should precede national legislation.” 

Dr. Slotemaker believes that the difference from overland traf- 
fic makes it desirable that for air traffic requirements should be 
made and rights should be allotted other than those requirements 
and rights existing for different means of communication, He 
states, “Any detailed adaptation of the law of the air to the regu- 
lations in force for other means of transport.is less desirable; 
rather new legal regulations should be called into being, though 
in these some basic principles may be adopted from the laws of 
traffic already prevailing. In any case the desire to hamper as 
little as possible the natural freedom of movement of this traffic 
should be considered of paramount importance.” He points out 
that the continents occupy only one-fourth of the surface of the 
earth, and that the rest is formed by the great oceans where a 
general freedom of traffic prevails, and he advocates that such a 
freedom, within the limits of sovereignty, should also be recognized 
with respect to the ocean of air above the continents. 

A history of the international law of the air is given with 
discussion of the different theories concerning sovereignty and 
freedom of the air. The Air Navigation Convention of 1919, to- 
gether with the Ibero-American and Pan American Conventions 
of 1926 and 1928 are summarized, as well as the bilateral treaties 
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concluded since 1919, National legislation is briefly analyzed both 
as to the principle of sovereignty and the requirement of previous 
authorization from a state for the establishment of an international 
regular air service over its territory. 

The silence of article 15 of the Convention of 1919 as modified 
by the Protocol of 1929 raises the question of what considerations 
must prevail when granting or withholding permission from an in- 
ternational air service and the accompanying conditions for its 
operation, “It is possible that some should be doubtful concerning 
the spirit intended by those responsible for the Convention,” says 
the author, “but by the text of the recommendation it has now been 
determined that the present wording of art. 15, par. 4, is meant 
to be based upon the intention of according freedom of air traffic 
within reasonable limits. This, however, does not remove the 
objection to the new wording of the fourth paragraph, viz., that 
arbitrariness is not by any means excluded. * * *” 

For a more generous interpretation an appeal is made prefer- 
ably to the provision of art. 2 of the Convention of 1919, by which 
the freedom of innocent passage is guaranteed in times of peace, 
and art. 24 which makes the aerodromes, open to public use by 
the national aircraft, also accessible, under the same conditions, 
for aircraft belonging to the other contracting parties. Besides, 
reference is made to what has been quoted in the foregoing as an 
initial attitude of the Aeronautic Commission, viz., “to grant the 
utmost possible freedom compatible with the security of the State,” 
and finally to the Recommendation adopted by the C. I. N. A. in 
June, 1929. For these reasons, in judging the question whether a 
request for permission shall be granted or not (and if so, under 
what conditions) a State should take into consideration only reason- 
able motives, in themselves justifiable, and having reference solely 
to the air line to be instituted. In this connection no other mo- 
tives should be considered justifiable but those concerning the in- 
terests of public health and security, or being within the sphere 
of customs and police. 

Dr. Slotemaker’s opinion is that this interpretation, particu- 
larly in conjunction with art. 2, is the correct one. In practice 
he states that the opinion prevails that art. 15 of the Convention 
or the corresponding provisions in national legislation or in other 
treaties can be interpreted as a requirement which does not in 
any way impose any restriction on a country as regards the treat- 
ment of foreign air services conducted over its territory. 

The extent to which a free and favorable evolution of air traffic 
is impeded and the way paved for the imposition of unreasonable 
conditions is shown in the section of his book entitled “The Prac- 
tice,” which is especially interesting for operating companies hav- 
ing international lines which have the practical problems to meet. 
The author comments that although the redrafting of art. 15 in- 
troduced in the Protocol of June, 1929, of itself does not signify 
any progress for those who desire the utmost possible freedom of 
air traffic, it has the advantage of making a more liberal application 
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possible in that a previous consent of the State is not compulsory, 
but optional. The question is whether the opportunity opened up 
by the new text will be taken advantage of. 

A parallel drawn with other means of transport shows that 
the freedom of the seas is not comparable to freedom of the air 
because of the greater dangers from air navigation for the under- 
lying states, but the comparison with traffic on international rivers 
and in territorial waters via waterways and railways and touch- 
ing at seaports, shows greater freedom than is permitted to avia- 
tion, and the author suggests a redraft of article 15, paragraph 4, 
which takes into consideration this practice already demonstrated, 
namely, that reasonable grounds for refusal or withdrawal of per- 
mission for international regular air services shall be based upon 
public health and aerial safety and the laws and regulations relat- 
ing to customs and general police. He concludes that by mutual 
collaboration of the participating companies themselves with the 
air of the international money-market a national and economical 


world air net will be achieved. 
MARGARET LAMBIE. 


Le StTaTuT INTERNATIONAL DE L’Espace AERIEN. By H. Perrin 
de Boussac. Paris: Albert Mechelinck, 1931. Pp. 240. 

This monograph represents a doctoral dissertation dealing with 
the general question of international regulation. Its opening chap- 
ter again relates the development of aeronautics from antiquity for- 
ward, and there follows an additional chapter dealing with the 
various official and private organizations concerned with the inter- 
national control of aviation. 

In Part II, the three international air navigation conventions 
are outlined and, in the second chapter, the author develops the 
main portion of his thesis. The various theories of sovereignty are 
reviewed and the whole question of nationality of aircraft dis- 
cussed. The various safety regulations, relative to airworthiness, 
competency of pilots, prohibited cargo, etc., are enumerated and 
commented upon, The final section in the chapter pertains to cus- 
toms regulations as established by Annex H of the CINA Con- 
vention. 

For a concise summary statement of international regulation, 
the reader will find the monograph of value. However he will 
find little not already presented in the leading French texts. 

F. Ss. 











THE REFERENCE COLUMN 


Department Wditors.............6sceences aa ial 


KATHERINE FRITTs 


REFERENCES TO FOREIGN PERIODICAL LITERATURE 


1. Journal du Droit International (May-June) 1932 


(a) Les Traités internationaux en matiére de navigation aérienne. 
Maurice Maschino, pp. 569-588. 


2. Revue Aéronautique Internationale (June) 1932 
(a) —— Internationale de Navigation Aérienne (CINA). Pp. 


(b) Congreso Postal Panamericano. P. 152. 

(c) Société des Nations, (1) Comité de Coopération entre aéronautiques 
civiles. Pp. 153-160. 
(2) Commission des communications et du transit. P. 160. 
(3) Conférences pour la réduction et limitation des armaments. 

Pp. 160-180. 

(d) Office International d’Hygiéne publique. Pp. 181-182. 

(e) Bureau Hydrographique International (3e conférence). Pp. 182-186. 

(f{) L’International Law Association. Pp. 187-196. 

(g) Fédération Internationale des Associations Nationales de Normalisa- 
tion (Premiére et deuxiéme session du Comité I, S. A.) (Naviga- 
tion Aérienne). Pp. 196-201. 

(h) Note sur l’économie des transports aériens réguliers. M. Louis 
Kahn. Pp. 202-214. 

(i) Das Eigentum an Luftfahrzeugen. Dr. Alfred Wegerdt. Pp. 215-218. 

(j) oe postale universelle, Londres, 1929 (Extraits). Pp. 219- 


Ee me 





ee ee 


(k) Union Postale de las Américas y Espaiia (Extraits). Pp. 236-248. 


(1) Convention sanitaire internationale pour la navigation aérienne. Pp. 
; b. 


3. Archiv Fiir Luftrecht (July-September) 1932 

(a) Juristischer Luftschutz. Dr. W. Simons. Pp. 217-226. 

(b) Aus der Praxis der Socialversicherung in der Luftfahrt. Dr. Ernst 
Behrend. Pp. 227-230. 

(c) Die rechtliche Beurteilung der Luftverschollenheit. Dr. Gotthard 
Ludewig. Pp. 231-238. 

(d) Die Tarifvertraglichen Arbeitsbedingungen des italienischen Flug- | 
personals. Dr. L. Richter. Pp. 239-244. 

(e) Hat der nach §22 LuftVG. Haftpflichtige dem Verletzten auch nach | 
seiner Wiederherstellung den infolge Verlustes seiner Dienststel- | 

lung entstehenden Schaden zu ersetzen? Dr. Ernst Tauber. Pp. 

245-246. 





4. Rivista di Diritto Aeronautico (April) 1932 


(a) Il Diritto sullo spazio aereo secondo il diritto romano. Salvatore 
Riccobono. Pp. 141-148. 


[676] 








THE REFERENCE COLUMN ° 677 


(b) L’Aéronautique et la Société des Nations. Edmond Pittard. Pp. 
149-154. 

(c) Le Assicurazioni Aeronautiche Negli —_ Uniti Di America ed in 
Europa. Dr. Herman Doering. Pp. 155-168. 

(d) I Primi Tentativi di Regolamento bee Guerra Aerea. Amedeo 
Giannini. Pp. 169-173. 

(e) Consideraziont Sull’Economia dei Trasporti Aeret. Manlio Mol- 
fese. Pp. 174-176. 


5. Monographs and Reports. 
(a) Centro de Aviacion Civil, Memoria y Balance Correspondiente al 
Ejercicio, 1931. Buenos Aires, 1932. Pp. 48. 
(b) Die Luftverkehrswirtschaft in Europa Und In Den Vereinigten 
Staaten Von Amerika. Dr. Carl Pirath. Verlag Von R. Olden- 
bourg, Miinchen und Berlin, 1931. Pp. 105. 






































TABLE OF LEADING ARTICLES—AUTHORS 


PAGE 
ALBERTSWORTH, Epwin F. Constitutionality of State Registration of 
MLGESIGNE? CANREKORE! (hoses cao dae are AN Ee ROTATE eee ER IG 
Exuiott, SHELDEN D. Unobstructed Airport Approaches..............- 207 
Facc, Frep D., Jr., and FisHMAn, ABRAHAM. Certificates of Convenience 
POM AME TRANG DORE occ 6.5 vals cits eis src Naini us omee Naw seeke oan sae cere 226 
Facc, Frep D., Jr. Airspace Ownership and the Right of Flight....... 400 
Facc, Frep D., Jr., and FreepMaAn, Leo. Prosecution of Unlicensed Fly- 
MAR i CS OS 5 args eae soars el eistooe cater e biat oro iW cao alae hehes excreta sell WT Oe ere stalere 515 
FIisHMAN, ABRAHAM, and Face, Frep D., Jr. Certificates of Convenience 
ROMe: ZAM SUM NS BONE e066 os 16k oc Roi aloo Se EET REL ea Pt 226 
FREEDMAN, Leo, and Facc, Frep D., Jr. Prosecution of Unlicensed Fly- 
Ufa OCLC aaa NE RCE eC CA ere ee MACE OTe e EOL CT 515 
Ibe, Joun J. The History and Accomplishments of the International 
Technical Committee of Aerial Legal Experts (C.I.T.EJ.A.)...... 27 
KincsLey, Ropert. Nationality of Alircraft.......cccccceccccccccceces 50 
KincsLey, Ropert, and MancHam, Cartos R. The Correlative Inter- 
ests of the Landowner and the Atrman.....ccccccceccccssccccseces 374 
Knotts, Howarp C. Certificates of Convenience and Necessity for Air 
CARMEN co iio pT ais Re AE RAGGA iad to AE RASS NER ERO He 58 
LaTCHFORD, STEPHEN. Air Navigation Arrangement between the Umted 
SEES (IL LLIN saeco evar bcos Sales S1e. Sie Sie Mia och al oS RLe IDE te kDa) SL ah EL oe 75 
Lin, Wo-CuHIAnc. Aeronautical Law in Time of War...........eeeeee 79 
MaANGHAM, Cartos R., and KincsLey, Ropert. The Correlative Interests 
of the Landowner and the Atrman....scccccccccccccscccscccesveess 374 
Por, Epcar ALLAN, Jr. The Proposed Federal Merchant Airship Act 
and Its Comparison With the Existing Maryland Act............. 179 
Quinpry, Frank E. Airline Passenger Discrimination................ 479 
Roper, Apert. The Organization and Program of the International 
Commission for Atr Navigation (C.LN.A.)......ccccccccccccccecs 167 
RosENBAUM, Irwin S. Regulation of Aircraft as Common Carriers.... 194 


SwEENEY, Epwarp C. Adjusting the Conflicting Interests of Landowner 
and Aviator in Anglo-American Law........cccccccccscecccces 329, 531 


WILLEBRANDT, MABEL Wacker. Federal and State Control of Air Car- 
riers by Certificates of Convenience and Necessity.........00cceeees 159 


York, Brower V. International Air Law in the American Republics.... 411 


ZoLLMANN, Cart. State Control of Aeronautics in 1931..........000 08. 68 


(iii) 





TABLE OF LEADING ARTICLES—TITLES 


PAGE 

ADJUSTING THE CONFLICTING INTERESTS OF LANDOWNER AND AVIATOR IN 
ANGLO-AMERICAN Law. Edward C. Sweeney.......ccceceecues 329, 531 
AERONAUTICAL Law IN TIME OF War. Wo-Chiang Lin...........0000+ 79 
AIRLINE PASSENGER DISCRIMINATION. Frank E. Quindry..........0.00+5 479 


Air NAVIGATION ARRANGEMENT BETWEEN THE UNITED STATES AND ITALY. 
SSP ECU TIELEIS ION > 2a. a1 soi ois-cats oseeraiekeraye ere a eerste at OS ears ; 845 


AIRSPACE OWNERSHIP AND THE RIGHT oF Fiicut. Fred D. Fagg, Jr.... 400 


CERTIFICATES OF CONVENIENCE AND NECESSITY FOR Air Carriers. Howard 
ae TUNE ROMA TT oN AME UNA Pe Lia che Wank 58 


CERTIFICATES OF CONVENIENCE FOR AIR Transport. Fred D. Fagg., Jr., 
Sti Gl A PLA LES POERIN os sonic i 0 ig ion sR Uae RRO 226 


CONSTITUTIONALITY OF STATE REGISTRATION OF INTERSTATE AIRCRAFT. 
PG eiiIG TF LEN DOU TS OUOU ES oo nt wen ogee 6 8 ards ike Dk A Onis SO Hie ol WIR wok 1 


CoRRELATIVE INTERESTS OF THE LANDOWNER AND THE AIRMAN, THE. 
Robert Kingsley and Carlos R. Mangham......cccccccccsccsecceces 374 


FEDERAL AND STATE CoNnTROL OF AIR CARRIERS BY CERTIFICATES OF CON- 
VENIENCE AND Necessity. Mabel Walker Wiillebrandt............ . 159 


History AND ACCOMPLISHMENTS OF THE INTERNATIONAL TECHNICAL CoM- 
MITTEE OF AERIAL LEGAL Experts (C. I. T. E. J. A.). John J. Ide 27 


INTERNATIONAL AIR LAW IN THE AMERICAN Repustics. Brower V. York 411 
NatIONALITy or Atrcrart. Robert Kingsley. .....cssccccscceccccceeces 50 


ORGANIZATION AND PROGRAM OF THE INTERNATIONAL COMMISSION FOR AIR 
Navication (C.. 1. N.A:); Dee: “AaDerd TOP oo: 5:5 55:6 6s cision nces 167 


Proposep FeperAL MercHANT AirsHip Act AND Its COMPARISON WITH 
THE ExistInG Marytanp Act, THe. Edgar Allan Poe, Jr. ........ 179 


PROSECUTION OF UNLICENSED Fiyinc Cases. Fred D. Fagg, Jr. and Leo 
PY) Ae, a RTE AOA em ROAR eR AO Co ORAS A LRN APPT LC 


REGULATION OF AIRCRAFT AS CoMMON Carriers. Irwin S. Rosenbaum.. 194 


State ContTROL oF AERONAUTICS IN 1931. Carl Zollmann.............+ 68 
Unopstructep ArrportT AppRoACHES. Shelden D. Elliott........ Rete 207 
(iv) 

















EDITORIALS 


° 
PAGE 
Am TRANSPORT AND THE JOURNAL. F. D: FP. 2.200 ccccwesccccsousvcecee 289 
AMERICAN BAR ComMITTEE MEETING. Howard H. Wikoff.............+ 447 
Capratin Frank M: McKee. Reed G. Landis: s 0. cccccccc cececnnses 287 
FEDERAL SENATE’S NEGLECT OF THE NATION’s INTERNATIONAL INTERESTS, 

ATER, “ORME EUS PO DLONE oo oc0 clea erred rare ce era a re ie Ree teres 283 
First ANNUAL CONVENTION OF THE NATIONAL ASSOCIATION OF STATE 

AVEATION OBRIGEAES: BOD Be o..6. oslocs caruu a igclaee dow be Ree Me semeres 94 
INCREASING IMPORTANCE OF AERONAUTICAL LAw, THE. F. D. F. ...... 96 
INTERNATIONAL CONGRESS OF COMPARATIVE Law, THE 1932. John H. 

TH AGIMORE «io cc Nar See OL UTR A PRO ROMA Be Sie GeO a Piven aspera 288 
INTERNATIONAL TECHNICAL COMMITTEE OF AERIAL LEGAL Experts. F. 

11) 3] 2 ee ea a ae ROE iD Ne PEMA Er AGA Pon romN et otE ne, oT ERIE L A UATE epee 627 
NATIONAL ASSOCIATION OF STATE AviATION OFrFicIALs. F. D. F. ...... 627 
PrRoGRAM OF AERONAUTICAL LAW COMMITTEE AMERICAN Bar ASSOCIATION 

ORS 1902: “George Er ROGHI hce s Sovislove cies cai eke Re Oe ew eel eee emaiens 94 
Proposep UNIFoRM AERONAUTICAL Cope: IpEAS oF Two COMMITTEES 

POARMONIZED: (Gdorge Ds BOgdits ssc) «beset wusonnn cowueyeescscees 285 
REGULATIONS FOR THE ONE-MAn Fiyinc Scuoor. Oliver L. Parks...... 446 

. 
TeespAss-NuisANce Propenss, Doe Fo DOR oaccscectccnecectiecaecs 448 


(v) 














DOCUMENTS AND REPORTS 


State Regulation e 
PAGE 
Arr TraFFIC RULES OF THE STATE OF ILLINOIS..........+-5- ste eaten: 97 
Report OF THE STANDING COMMITTEE ON AERONAUTICAL LAW OF THE 
AMERICAN Bar ASSOCIATION, OcTOBER, 1932..........0..ceeeeee 632 
Unirorm AERONAUTICAL Cope, First TENTATIVE DRAFT OF A........ 642 
Unirorm Arrports Act, First TENTATIVE DRAFT OF........ Sie arareere 645 


International Regulation 


AGREEMENTS BETWEEN THE UNITED STATES AND THE UNION oF SouTH 


PeN see WME ES oC Cla gla Ae) 7c 7 eR a Oe ALES eee EER Seo Aen oy 290 
Air CoNFERENCE AT BUCHAREST, Octoper 10-15, 1931. Brower V. 
ee A Oe MN DER ET APO EP ORE More fete tear eRe i ue 291 
Atr NAVIGATION ARRANGEMENT WITH ITALY............ceceeeeerees 109 
Atr TRANSPORT AGREEMENTS BETWEEN GERMANY AND CzECHOSLO- 
WRIA, OWE, ONION sofas in eee & Ose IE 291 
FourtH Pan AMERICAN COMMERCIAL CONFERENCE, THE. Margaret 
WAT O io coer cops piie oO ON NOR et 104 
GERMAN-AMERICAN AGREEMENTS CONCERNING AIR NAVIGATION, THE. 
DG: AU fared BONE os sc dione da siaigis Ses oi suetatols. Salalavea sas ere ... 648 
TExT OF THE Atm NAVIGATION AGREEMENT. .......sccsscesccees 650 
ARRANGEMENT RELATING TO ExporTED AIRCRAFT........ iocdiecisrate 653 


GreEK-BritIsH AND GREEK-PortisH Arr ConveNTIONS. Brower V. 
LC) TORR Barbee ON de rani Sams ACA En PR ee ren mete 


INTERNATIONAL CONGRESS OF COMPARATIVE Law. Margaret Lambie.. 656 


120 


INTERNATIONALIZATION OF Crvir Aviation. Dr. L. H. Slotemaker.. 654 


INTERNATIONAL Law Association. Margaret Lambiec.............. 657 

REpuBLic OF PANAMA COMMERCIAL AVIATION Decree (No. 89, May 4, 
MOO cstaieeuieh ole ar cohaer see Oise ISO ose SiS LPa Tale TST oe arr eeetas 113 

Repustic of PANAMA CoMMERCIAL AVIATION DecrEE oF July 15, 
NBO os. creigldodiosadlondteme wane raat a falsverena ea eta ck eo arnea Htareea rte 119 


Foreign Jurisprudence 


STRAND Vv. DomINION AIRLINES, Ltp. Arnold D. McNair............ 659 


(vi) 














BOOK REVIEWS 


PAGE 
Brack: ‘Transport Aviation (Fred BD. Fagg, Jri)..«.... ccc cccccvesceens 146 
Boussac: Le Statut International de l’Espace Aérien (Fred D. Fagg, 
YC) RRC Te EO Oe CEO ee ce 675 
Eppy: Atrcratt Radio (Rred D: Pada. JO) aia. cic coco ceacin sien bee eees 147 
GRANTHAM: Safety in the Air (Fred D. Fagg, Jr.)..............005- 148 
Hy tanner: Cruisers of the Air (Fred D. Fagg, Jr.)...........ceceees 148 
Jutiiot: L’Aviation Sanitaire Devant la XIVe Conference International 
de la Croix-Rouge (Margaret Lambte)......... 0... cc ccc eee eee 474 
KwnautH, HotcuHkiss, AND Nites: 1931 United States Aviation Reports 
EECA RCE RMON oo 6. cia '5c5 bs he OS LG CALE Oe RO 145 
LAwRANCE: Our National Aviation Program (Fred D. Fagg, Jr.)...... 324 


Macoun AnD Hopcins: A History of Aircraft (Fred D. Fagg, Jr.).... 326 


MeNam: The Law of the Air (Pred D. Fagg, Jr). . s.-scccvescvecs 671 
ProcHasson: Le Risque de l’Air (George W. Ball).................44. 474 
SCHMECKEBIER: The Aeronautics Branch, Department of Commerce: 

Its History, Activities and Organization (Edward C. Sweeney).... 144 
SLoTEMAKER: Freedom of Air Passage for International Air Services 

Nar aaue le TR ARGROG ie 6.85 ur Sv aares hook Bee TAS Oe 673 
SmitH: Air Transport Operation (Fred D. Fagg, Jr.)..........00005. 147 
ZoLLMANN: Cases on Air Law (Fred D. Fagg, Jr.)..........0-.00..++ 473 


(vii) 











THE REFERENCE COLUMN 
Digest of Foreign Articles 
PAGE 
AMBROSINI: Caratteristiche Fondamentali della responsabilita 
aeromautica® (Saha sebiges)) <6: oc cccic ca dc venus cons Beene 150 
Foreign Monographs 
REFERENCES To FOREIGN MONOGRAPHS.............---+.-00 157, 478, 677 
Foreign Periodicals 
REVUE AERONAUTIQUE INTERNATIONAL (Margaret Lambie)......... 327 
Revista pt Diritro AERONAUTICO (Lorraine Arnold)............... 476 
Foreign Periodical Literature 
ArRCcHIV pES OFFENTLICHEN RECHTS (1930)............00ceceeeceees 157 
ARCHIV FUR LUFTRECHT 
TENET SSCS 6 gL: UA aan a Sr ga oR PE Rene Pee STS A an ee 158 
BMASUITURD EE eA Radars Gas hes cdg oreo Were eek pit ee erHEE Oe TES 158 
Mataary= MATCH Ose ounswiraniranadtetasoe Canines eatan crete tees 478 
Agiil-june, O32: nu oo eskeaceeats BE Ee Pe ey en ae 478 
ETTCUSSY Te) cal ct gaa | 8), | Aan PR eee 676 
Droir A£RIEN 
GNC EDUC: LU), ae ae a ER a ee, eae Sen reat) eer 157 
LIU VSN (ar iol Ga) |.) (a an cn eee ee ee a ten 158 
ctober-Detemper aa es scishesd Se cite sri elena etarelee p ven eens 477 
JouRNAL pu Droit INTERNATIONAL 
eae MUG ONO tor ee ncrnesseNciat ies: std See aaa anh RO 676 
Revista pi Diritto AERONAUTICO 
PAPE Narecca car ceete ero oe tie re ese eT Eee 676 
REVUE AERONAUTIQUE INTERNATIONALE 
SVS thc tel Oo eke” | Us | RARE ee ce Rae pe OR ROA eae Renae a 158 
TD COR IION eS Los Sestta recites cole tx eesitale hel oAcea area Walter aa 477 
LA ECVE elie | C2: 14S ae ne er ee Ae ee ye RC MEd ROMs ee ee are mene eet 478 
Sruprmnr Dinrrto AERonAUTICo (C1931)... ook c she ince sc osccnen 158 


(viii) 














INDEX—DIGEST 


Leading articles are indicated by the letter (A); book reviews (B): 
case comments (c); article digests (D); case digests (d); Editorials (EF): 
legislation or regulation (L); case notes (n); reports (R); and case trans- 


lations (t). 


ADMINISTRATIVE LAW 
See Commission: Aviation 
Aviation Commission — 

Delegation of State 
ROWERS ooo ic ccecsinmernee (c) 


Prosecution of Unlicensed 
Flying Cases .......+: (A) 


ADMIRALTY 


Cases on Air Law 

Proposed Federai Mer- 
chant Airship Act and Its 
Comparison with the 
Existing Maryland Act, 
THE a> oie Cae es (A) 179 


AIRPORTS 
See Municipal Airports 
Airport as Nuisance — 
Trespass — Rights of 
Neighboring Landowners (n) 
Airport as a Nuisance..(d) 
Sagging Wire—Municipal 
Corporation—Liability .(d) 
Unauthorized Use of Pub- 
lic Highway for ( 
Unobstructed Airport Ap- 
DHOACHESY oxic seo naacews (A) 


293 
667 


467 


AIR SCHOOLS 


Regulations for the One- 


Man Flying School ....(E) 446 


AIR TRANSPORT 


See Carriers 


AMERICAN BAR COMMITTEE 
See Uniformity of Regulation 
Airspace Ownership and 

the Right of Flight ...(A) 400 
American Bar Committee 


Meeting (12) 447 





143 | 


207 | 


Program of Aeronautical 
Law Committee Ameri- 
can Bar Association for 


are ree arene nce oe « (E) 
Proposed Uniform Aero- 
nautical Code: Ideas of 
Two Committees Har- 
MONIAEOS <5. coda ese ss (E) 
CARRIERS 
See Liability 
Negligence 
Airline Passenger Discrim- 
PIANO. as 6 es oo ie ewecss 
Air Transport and_ the 
‘ROUBINI Me cs.o a ass an aro (E) 


Air Transport Operation. (B) 
Bailments—Duty of Bailee. (c) 
Bailments—Duty of Bailee 
—Test Flights 
Cases on Air Law 
Certificates of Convenience 
& Necessity for Air Car- 
riers 
Certificates of Convenience 
for Air Transport ....(A) 
Death of Passenger—De- 
gree of Care — Ticket 
Contract 
Federal and State Control 
of Air Carriers by Cer- 
tificates of Convenience 


and Necessity ......... (A) 
Law of the Air, The ....(B) 
Liability for Low Flight 

over Fox Farm ........ (d 
Negligence—Res Ipsa Lo- 

GUNES «ioc Senne econo (c) 
Negligence—Res Ipsa Lo- 

GUNG. lve iaccse tesa (d 


Negligence—Res Ipsa Lo- 
quitur—Failure of Air- 
plane Motor 


(ix) 











Negligence—Common Car- 
riers—Res Ipsa Loqui- 
LT eae Skea es SRO (d) 668 


Regulation of Aircraft as 


Common Carriers ......(A) 194 
Strand v. Dominion Air- 

MNOS AEGd: ais aiacocecsvegieus (c) 659 
Transport Aviation ...... (B) 146 


C.1.A.N.A. 
See International Regulation 


International Air Law in 
the American Republics. (A) 411 


Nationality of Aircraft...(A) 50 


C.I.N.A. 
See International Regulation 


Freedom of Air Passage 
for International Air 
Services 


International Air Law in 
the American Republics. (A) 411 


Le Statut International de 


l’Espace Aérien ........ (B) 675 
Nationality of Aircraft ...(A) 50 
Organization and Program 

of the International 

Commission for Air 

Navigation (C.I.N.A.), 

11 YRS RA tA cg berecteaee eumerae ns,» (A) 167 

C.1.T.E.J.A. 


See International Regulation 


History and Accomplish- 
ments of the Interna- 
tional Technical Commit- 
tee of Aerial Legal 
Experts (C.I.T.E.J.A.), 
The 

International Technical 
Committee of Aerial Le- 

Wal PERPeLHs «6.55565 c:000 (E) 627 


COMMISSION: AVIATION 


Administrative Law—Dele- 
gation of State Powers.(c) 456 


(x) 














CONFERENCES 
See International Regulation 
Uniformity of Regulation 


Air Conference at Buchar- 
est, October 10-15, 1931. (R) 291 


American Bar Committee 
Meeting 


First Annual Convention 
of the National Associa- 


tion of State Aviation 

OMGials) ...6650 ncaa eeu (E) 94 
Fourth Pan American 

Commercial Conference, 

SLC Reiner we ree tae Gear ee (R) 104 


International Congress of 
Comparative Law, The 


Tho | aOR Renee omer e tenure eee (E) 288 
International Congress of 

Comparative Law ..... (R) 656 
International Law  Asso- 

GATIONS 5 cscererccctsiertisia eos (E) 657 
National Association of 


State Aviation Officials. (E) 627 


CONSTITUTIONAL LAW 


See Administrative Law 
Eminent Domain 
Federal Regulation 
State Regulation 
Taxation 


Certificates of Convenience 
for Air Transport ..... (A) 226 


Constitutionality of State 
Registration of Inter- 
state Aircraft 


Federal and State Control 
of Air Carriers by Cer- 
tificates of Convenience 
Ge INGCERSIOY 6.0.5 a.00 ee (A) 159 


Gas Tax—Storing & Dis- 
tributing Gasoline—Ulti- 
Mare Wise. 55.6 eaaenk (d) 468 


Regulation of Aircraft as 
Common Carriers ...... (A) 194 


Regulation of Intrastate ‘ 
Flying by the Federal 
Government and of In- 
trastate Flying by State 


Governments .......... (n) 122 





























State Sales Tax on Gaso- 
line Used by Aircraft in 
Interstate Commerce ... (d) 


State Sales Tax on Gaso- 
line Used by Aircraft in 
Interstate Commerce ... (d) 


State Sales Tax on Gaso- 
line Used by Aircraft in 
Interstate Commerce ...(d) 


State Sales Tax on Gaso- 
line Used by Interstate 


PEBGCS, (o.osis cdo casieios (n) 
State Sales Tax on Gaso- 

line Used in Interstate 

WOMMEDGE: ... 5605.06 comes (c) 


State Sales Tax on Gaso- 
line Used in Interstate 
Comimienc@: .<.cica nese es (c) 


CONTRACTS 


See Insurance 
Sales 
Workmen’s Compensation 


Airline Passenger Discrim- 
DISAULONNY 55.05 5 oaca-sreiehene ae (A) 


Conditional Sales—Chattel 
Mortgages—Tender .... (d) 


Death of Passenger—Va- 
lidity of Ticket Provi- 


SION ass: Sccteeeits eens alas eca (c) 
Independent Contractor— 
Moving Picture Stunt 


Par 3), 


Infants’ Contracts—Minor 
as Employer — Work- 
men’s Compensation ...(d) 

Insurance — Injury While 


Engaged in or Partici- 
pating in Aviation...... (c) 


Involving Aeroplane 


Insurance—Refund of Pre- 
mium—Effect on Agent’s 
COMMISSION .-<..065065+ (d) 


Liability of Bailee for In- 
juries to Bailed Property 
—Limitations of Liabil- 
HOW) Hececncsg ee ee re eeminneees (d) 


140 


141 


141 


449 


132 


309 


479 


139 


142 


669 


668 


667 





Life Insurance — Accident 
While Alighting from an 
Airplane as Within Ex- 
ception for Accidents 
“While in or on an Air- 


DIAMEGY wnccoe ces envene we (d) 
Life Insurance — Death 

While Engaged in Aerial 

Navigatlott :6<.6060.8 (d) 


Life Insurance — Interpre- 
tation of “Engaged in 


PRVIAMION co cfeccici sc cicioer te (d) 


Life Insurance — Interpre- 


tation of “Participation 
in Aeronautic Opera- 
CONS “a ors sea eeatats (c) 
Sales— Breach of War- 
BANU oa voce feu corcsta cas (d) 
CRIMES 


Conspiracy to Violate Air 
Teathe Rules: ... 00060. (d) 


Prosecution of Unlicensed 


Bhying Cases: ...6.0000% (A) 


DAMAGES 
See Liability 
Negligence 
DEFINITIONS 
See Insurance 
“Aeronautic Expedition” .(c) 
“Engaged in Aviation” ..(d) 


“Participation in Aeronau- 


tic Operations” ......<. (c) 
“While in or on an Air- 
DIAGEO? we vnccccnescecns (d) 
EMINENT DOMAIN 
Unobstructed Airport Ap- 
PROACHES e-crd craw acon ce (A) 
EVIDENCE 


See Res Ipsa Loquitur 


Pilot’s Logbook as Official 
Record — Entries in 
Course of Business....(c) 


(xi) 


321 


321 


142 


311 


143 


320 


135 
142 


311 


Jak 


207 


130 





FEDERAL REGULATION 


Aeronautics Branch, De- 
partment of Commerce, 


MRE fos icin ss isc) pisieteiceia toca (B) 


Air Traffic Regulation — 
Acrobatic Flying at Low 


Pdbitades os os occa cee (c) 
Air Traffic Rules—Con- 
spiracy to Violate...... (d) 


Certificates of Convenience 
for Air Transport..... (A) 


Federal & State Control of 
Air Carriers by Certifi- 
cates of Convenience & 


DICCESSIOY. cc. six eeuts (A) 
Our National Aviation 
PHORTAM: .6.450026040006 (B) 


Proposed Federal Mer- 
chant Airship Act and 
Its Comparison with the 
Existing Maryland Act, 
MNCL cnmsecagonsin aes ee (A) 


Regulation of Aircraft as 
Common Carriers ...... (A) 


Regulation of Intrastate 
Flying by the Federal 
Government and of In- 
trastate Flying by State 
Governments .......... (n) 


FOREIGN REGULATION 
See International Regulation 
Republic of Panama Com- 

mercial Aviation Decree. (R) 


Republic of Panama Com- 
mercial Aviation Decree. (R) 


Unobstructed Airport Ap- 
GIOAUNES 6666560050000 (A) 


GASOLINE 


Gas Tax—Storing & Dis- 
tributing—Ultimate Use. (d) 

State Sales Tax on Gaso- 
line Used by Aircraft in 
Interstate Commerce ... (d) 


State Sales Tax on Gaso- 
line Used by Aircraft in 
Interstate Commerce ...(d) 





159 


324 


179 


194 





122 


113 


119 


207 


468 








140 | 


141 | 


State Sales Tax on Gaso- 
line Used by Aircraft in 


.(d) 141 


State Sales Tax on Gaso- 
line Used by Interstate 
PUEMNOS! sous ses citaes (n) 449 


State Sales Tax on Gaso- 
line Used in Interstate 
COMMERCE! s545660600005 (c) 132 


State Sales Tax on Gas 
Used in Interstate Com- 
RIBERO 5 oc nee Giese cie niin (c) 309 


Interstate Commerce .. 


INSURANCE 
Cases on Air Law....... (B) 473 


Incontestable Clause — 
Death While Engaged in 
Aerial Navigation ..... (a) 32] 


Injury While Engaged in 
or Participating in Avia- 
REONA cc osesc sieve cernisvorwecties (c) 661 


Interpretation of “Aero- 


nautic Expedition” ....(c) 135 


Interpretation of “Engaged 
in “Aviation” ...s660 0% (d) 142 


Interpretation of “Partici- 
pation in Aeronautic Op- 
PLOUDOBS aisie se oerutensts (c) 311 


Interpretation of ‘While 
in or on an Airplane”..(d) 321 


Law of the Air, The..... (B) 671 
Ise Risque de I’Air....... (B) 474 


Life Insurance—Interpre- 
tation of “Aeronautic 
EXNEGIHON” ....66cc0cees (e} 335 


Refund of Premium—Ef- 


fect on Agent’s Com- 
PURSION, 2545. 5:5 saicsanw eer (d) 668 


INTERNATIONAL 
REGULATION 


Aeronautical Law in Time _ 
GEOMMOE: . ociesieseasnes (A) 79 


Agreement between the 
United States and the 
Union of South Africa. (R) 290 


(xii) 


























Air Conference at Buchar- 


% i > 

est, October 10-15, 1931.(R) 291 | Ovennivition sel Pen 
Air Navigation Arrange- of the _ International 

ment between the United Commission for Air 

States and Italy ....... (A) 75 Navigation for (C.I.N. 
pe are ey AEE BNO ocak ce wo eioe (A) 

ment with Italy ....... (R) 109 Revue Aéronautique Inter- 
Aix ‘Tranenest: Aareemaus MAHOHAIG: jini scenes (R) 

between Germany and 

Czechoslovakia ........ (R) 291 | INTERSTATE COMMERCE 
Fourth Pan American See Constitutional Law 

Commercial Conference, Gasoline 

a) 

BG 65 wists ix enellnr or eere (R) 104 Kidlinn Pesiinnas tlaile 
Freedom of Passage for ANBUIONE «sx ore ce aleve (A) 
ational Air Serv- eae ; a 
oni elias llc (B) 673 Constitutionality of State 

eee ty ean taser Registration of Inter- 
German-American Agrec- State Aiscratt ..<c-c<s. (A) 
es oF 648 State Sales Tax on Gaso- 
8 pages Pn line Used by Aircraft in 
Text of the Air Navi- Interstate Commerce ..(d) 
hen Agree...) GD State Sales Tax on Gaso- 
Arrangement Relating line Used by Aircraft in 
to Exported  Air- 5) aa Interstate Commerce ..(d) 
CEAEO. oaieras osc csts Se8 EB) 65 
F ’ State Sales Tax on Gaso- 
Greek-British and Greck- line Used by Aircraft in 
Polish Air Conventions. (R) 120 Interstate Commerce ..(d) 
History and Accomplish- State Sales Tax on Gaso- 
ments of = — line Used in Interstate 
tional Technica — COMMERES 6. 26.5:6: cece sia (c) 
mittee of Aerial Legal 
Experts (C.I.T.EJ.A.), State Sales Tax on Gaso- 
Bes ras sxe dialacicly Ceisie es (A) 27 line Used in Interstate 
International Air Law in CGOMMELEE! os ve ccences (c) 
the American Republics. (A) 411 
International Congress of LIABILITY 
Comparative Law ..... (R) 656 See Negligence 
International Law Associa- Caratteristiche Fondamen- 
HOM we eeeeeeeseeeeeeees ) 657 tali della responsabilita 
International Technical ACTONAUHEA: «<0. 6:0.o:00060 (D) 
a 627 Cases on Air Law....... (B) 
Internationalization of Collision of ne 
Civil Aviation ......... (R) 654 | DAUEHORE: 0000s oo enres 
L’Aviation Sanitaire De- | Common Ds help i 
vant le XIVe Confer- | gence—Res Ipsa Loqui- 
ence International de la | TUE cece ee eee eee ences (d) 
Croix-Rouge eer cccecce B) 474 Death of Passenger—Va- 
Le Statut International de lidity of Ticket _Ex- 
l’Espace Aérien ....... (B) 675 empting from Liability. (c) 


Nationality of Aircraft..(A) 





50 


167 


327 


479 


140 


141 


141 


132 


309 


150 
473 


668 


668 


131 











Infant as Employer—Joint NATIONAL ASSOCIATION 
Liability — Workmen’s STATE AVIATION 
Compensation ......... (d) 669 OFFICIALS 

Law of the Air, The..... (B) 671 


Liability of Bailee for In- 
juries to Bailed Proper- 


See Uniformity of Regulation 


Captain Frank M. McKee. (E) 287 


ty—Limitations of Lia- First Annual Convention 
1) EL a Ne a ge (d) 667 of the National Associa- 
Liability for Low Flight tion of State Aviation 
over Fox Farm ...... (d) 669 ORIGIAIS iis wis cccrnenincstnnte (E) 94 
Municipal Corporation — National Association of 
Airport—Sagging Wire State Aviation Officials. (E) 627 
—AAQOUULY 5 s.0'0 « 0:5,0° «00 (d) 467 
Negligence — Failure of 
Airplane Motor—Res Ip- NEGLIGENCE 
S2> OGUMUE csscicsaencle (c) 662 Acrobatic Flying at Low 
Strand v. Dominion Air- Altitudes — Air Traffic 
BROS PAO eth aie ew vole (c) 659 Réeeulations: <.4...0c055 60 (¢) 312 
Collision of Aircraft—In- 
MISCELLANEOUS SILUGHONS cs cu acmow sien (c) 462 
Cases on Air Law....... (B) 473 Collision of Aircraft—In- 
Cruisers of the Air...... (B) 148 SECUCHONS: bode 0k 0d deao (d) 668 


Federal Senate’s Neglect 
of the Nation’s Interna- : 
tional Interests, The....(E) 283 


History of Aircraft, A...(B) 326 


Common Carriers—Res Ip- 
Sa Wooguitlr -.406:cc5.cene (c) 463 


Common Carriers—Res Ip- 





Sa SOquatt | 6 sidscosacs (d) 469 
Increasing Importance of s! ; 
Acronautical Law ..... (E) 9% Common Carriers—Res Ip- 
| Sa “Loquitur® ss-:026 00002 (d) 668 


International Congress of 


Comparative Law, The Death of Passenger—Va- 


MORE eae ewes tacit (E) 289 | lidity of Ticket Ex- 

Satety ithe Alt vcs sicce (B) 148 empting from Liability 
for Negligence ........ (c) 131 

MUNICIPAL AIRPORTS Failure of Airplane Motor 


See irporis —Res Ipsa Loquitur ....(c) 662 


Independent Contractor— 
Moving Picture Stunt 
Involving Airplane ....(d) 142 


Municipal Airport as a 
CRGANOE <5 5.60. cveccnse (d) 667 

Municipal Ai t — Sag- a 
yg aca Liability Liability for Low Flight 
WIRECEEOP once deowescoue (d) 467 over Fox Farm .....< (d) 669 


Qualifications of Pilot— 


MUNICIPAL REGULATION | Contributory Negligence (d) 322 











Strand v. Dominion Air- 
Nimes Wats sc eacreee nies (c) 659 


Negligence — Collision of 
Aircraft—Instructions .(c) 462 


(xiv) 


| 
| 


: 














NUISANCE 


See Airports 
Trespass 


Adjusting the Conflicting 
Interests of Landowner 
and Aviator in Anglo- 
American Law 


Airport—Rights of Neigh- 


boring Landowners ....(n) 
Airspace Ownership and 

the Right of Flight....(A) 
Cases on Ait Law........ (B) 
Correlative Interests of 


the Landowner and the 

Ateman.. “ERG: oii cca-<s (A) 
Law of the Air, The..... (B) 
Trespass-Nuisance Prob- 

etn. Wier .h cccaconences (E) 


PAN AMERICAN 
CONVENTION 


Fourth Pan American 
Commercial Conference, 


1° Rae erent (R) 


International Air Law in 
the American Republics. (A) 


Nationality of Aircraft... (A) 


POLICE POWER 


See Airports 
Constitutional Law 
Federal Regulation 
State Regulation 


PROPERTY 


Adjusting the Conflicting 
Interests of Landowner 
and Aviator in Anglo- 
American Eaw ....:... 

Airport—Rights of Neigh- 
boring Landowners ....(n) 

Airspace Ownership and 
the Right of Flight....(A) 

Correlative Interests of 
the Landowner and the 
Airman, The 


Cujus Est Solum Doctrine. (d) 


| 
329 | 


293 


400 


473 


374 


671 


448 


| 





| 


104 | 


411 
50 


329 


293 


400 





(B) 147 


RES IPSA LOQUITUR 


See Evidence 
Liability 
Negligence 


Acrobatic Flying at Low 


Altitude — Air Traffic 

Restilattons 2. 0.3. 6.0.0. (c) 312 
Common Carriers—Negli- 

GENCE: nie ye ckicscomenc (c) 463 
Common Carriers—Negli- 

PONCE << spceccenmesees on (d) 469 
Common Carriers—Negli- 

MONG Ge has eae kine Soret (d) 668 
Failure of Airplane Motor 

—Negligence .......... (c) 662 

SALES 

See Contracts 
Breach of Warranty..... (d) 143 


Chattel Mortgage — Pur- 

chase at Judicial Sale..(d) 139 
Chattel Mortgage — Vali- 

dity as Affected by Fail- 

ure to Register Trans- 

1S eae one ee ee (c) 306 
Conditional Sale—Chattel 

Morteace ....60ievcs nes (d) 139 

STATE REGULATION 

See Uniformity of Regulation 
Air Traffic Rules of the 

State of Wlmnois...:..: (R) 97 
Certificates of Convenience 

and Necessity for Air 

CAEBCIS. ors tie cersrcsiers (A) 58 
Certificates of Convenience 

for Air Transport..... (A) 226 
Constitutionality of State 

Registration of Interstate 

Airceaie sacicck veces (A) 1 





First Annual Convention 
of the National Associa- 
tion of State Aviation 
ROMANS: 6 causadssaouecr (E) 94 


Federal and State Control 
of Air Carriers by Cer- 
tificates of Convenience 
and Necessity ......... (A) 159 


National Association of 
State Aviation Officials. (E) 627 


Prosecution of Unlicensed 
BPiying Gases. «.6..s000% (A) 515 


Regulation of Aircraft as 
Common Carriers ..... (A) 194 


Regulations for the One- 
Man Flying School ....(E) 446 


Regulation of Intrastate 
Flying by the Federal 
Government and of In- 
trastate Flying by State 
Governments .......... (n) 122 


Report of the Standing 
Committee on Aeronau- 
tical Law of the Amer- 
ican Bar Association, 


October: 982 < <issiew ok (R) 632 


State Control of Aeronau- 
CR OSL iisccanckens (A) 68 


Uniform Aeronautical 

Code, First Tentative 

STATE UOT Gh wiacd dale acne (L) 642 
Uniform Airports Act, 

First Tentative Draft 

iy siemens eras coon (L) 645 


Unobstructed Airport Ap- 
DIGAGHOS < <ears.diesesenes (A) 207 


Workmen’s Compensation 
—Acrobatic Flying ....(c) 464 


TAXATION 


See Gasoline 


TRESPASS 
See Nuisance 


Adjusting the Conflicting 
Interests of Landowner 
and Aviator in Anglo- 
American Law ........ (A) 329 


Airport—Rights of Neigh- 
boring Landowners ....(n) 293 








Airspace Ownership and 
the Right of Flight....(A) 400 


Cases on Air Law....... (B) 473 


Correlative Interests of the 
Landowner and the Air- 


MANS MMC ae sceraereterere (A) 374 
Law of the Air, The....(B) 671 


Trespass-Nuisance Prob- 


Heth RE sc iieescieaacewes (E) 448 
UNIFORMITY OF 
REGULATION 
American Bar Committee 
IMGGEING. ohci5 oo serena (E) 447 


First Annual Convention 
of the National Asso- 
ciation of State Aviation 
OM CIAIS eon eae (E) 94 


National Association of 
State Aviation Officials. (E) 627 


Program of Acronautical 
Law Committee Ameri- 
can Bar Association for 


M2 saucer tie ohare reiensionsts (E) 94 


Proposed Uniform <Aero- 
nautical Code: Ideas of 
Two Committees Har- 
MONIZEG cy-c-coinsasemace (E) 285 


Report of the Standing 
Committee on Aeronau- 
tical Law of. the Amer- 


ican Bar Association, 

October, 1982.6 ccs. (R) 632 
State Control of Aeronau- 

MSU TOY & ein coes (A) 68 


Uniform  Acronautical 
Code, First Tentative 
MORALE OE. i oscon eaten (L) 642 


Uniform Airports Act, 
First Tentative Draft of ..(L) 645 


WORKMEN’S COMPENSATION 


Death of Passenger — 
Course of Employment.(d) 669 


Death of Theatre Manager 
Traveling by Air on 
BOUBINESS fo see acc onieuee (ce) 137 


Infants’ Contracts—Minor 
as Employer—Joint Lia- 


DIYs sche ae ees aces (d) 669 


(xvi) 











te ee ———————————— a 


Private Pilot as Employee. (c) 316 


Scope of Employment — 
Acrobatic Flying ...... (d) 322 


Scope of Employment — 
Acrobatic Flying ...... (c) 464 


Scope of Employment — 
Employer and Employee 
—Independent Contrac- 

[0s “Sah RS atic ne rere ieee (d) 470 





Scope of Employment — 
Injury While Commit- 
ting Misdemeanor ..... (d) 143 


Scope of Employment — 
Salesman Traveling by 
PURINE oesces cllocceecs (d) 470 


Termination of Employ- 
HIGHER a Ro Caritoeseoes (d) 471 


(xvii) 








TABLE OF CASES 


Notes are indicated by the letter (n); Comments (c) ; 
Digests (d) and Translations (t) 


Aero Ins. Co. v. Rand ..... (d) 
Ambassador Airways, Inc. v. 
BEN ao Ue ed tates rare (d) 


eee EES eee eS (c) 
Bellanca Aircraft Corp. v. 

CCT | a eae eee ery (d) 
Bernier v. Pacific Mutual 


Life Ins. Co. of California. (d) < 


Boehringer v. Montalto ....(d) 


Bocing Air Transport, Inc. v. 
Edelman 


Blonski v. Bankers’ Life Co.. (c) 


Constitution Indemnity Com- 
pany v. Shytles et al. ....(c) 


Vale 


Eastern Air Transport, Inc. 


Datin v. 


v. South Carolina Tax 

COMMISSION: 655.650.006.660 06 (d) 
Ebrite v. Crawford ....... (c) 
Ebrite v. Crawford ......... (d) 
English v. Miller .......... (c) 


First National Bank of Chat- 
tanooga v. Phoenix Mutual 
Life Ins. Co. 

Flanders v. Benefit Associa- 
tion of Railway Employees. (d) 


Fleeson v. Whitcomb 
Gibbs v. Equitable Life As- 
surance Society of United 
States 


Hammer v. General Electric 
X-Ray Corporation 


Indrehbo v. Industrial Com- 
mission 


668 | 
| 
| 


667 





470 


Kremer v. New York Air 
Termimals, Inc. .ioc. cise {d) 143 
Lambert v. Heath Aircraft 
GOmnernatiOny.a.csseas cass (d) 471 
Law v. Transcontinental Air 
Transport, ING. os <ccsss6 (c) 131 
Major v. Atlantic Flying 
ED so sree hw Sees (d) 143 
Meloy v. City of Santa 
Cc ce: ee ee (d) 667 
Meyer v. Industrial Commis- 
SEO Groceries aie nearest ure (c) 316 
Mid-Continent Air Express 
Corporation v. Lujan ....(c) 132 
Mollencop v. City of Salem. (d) 467 
Montijo v. Samuel Goldwyn, 
Inc: of Calttomia: ..6c4.05 (d) 142 
Murphy v. Union Indemnity 
Ms eidciaiestixehis Wem SAR Reo (d) 321 
Murray v. Industrial Accident 
SGRIMNSSICN ec es00e seats ie (d) 470 
| Nashville, Chattanooga & St. 
| Louis Ry. v. Wallace ....(d) 468 
| Nebraska Silver Fox Corp. 
| v. Boeing Air Transport, 
MING oo see es & Scererstaieiaza suai (d) 669 
| Ogden v. Transcontinental 
PEDOTt INC: 6. -picicases.e%8 (c) 130 
| Pickering v. California Air- 
WANS. citcite suchen uate (d) 322 
| Rahman v. BGtHel.cscccecnd (d) 669 
| Sheboygan Airways, Inc. v. 
[Ecc DARA pee ta ane REO (d) 322 
Sheboygan Airways, Inc. v. 
WOM eles a aratanin os aniees i cla (c) 464 
Smith v. O'Donnell .......5..%. (c) 463 


669 | 


(xviii) 











Smith v. O’Donnell 


State v. Larson 


Strand v. Dominion Airlines, 
BEER foie sce ear ORK ES (c) 659 


Swetland y. Curtiss Airports 


COEDS ky kee (n) 293 
Trancontinental Airport, Inc. 
Gi ACIMEMY cose ce acarenstenes (d) 467 





Trancontinental & Western 

Ar, Inc v. Etiam 2.0... (c) 309 
United States v. Montgom- 

2) N/R Neer eee ee (d) 320 
Western Air Express Inc. v. 

UREA Mi oe, oe wae rere wae (d) 141 
Wilson v. Colonial Air Trans- 

POL. ENG dicen enero (d) 469 
Wilson v. Colonial Air Trans- 

PORE Bue cose cuca cieves (c) 662 


(xix) 








